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COMMENTS
TITLE VII OF THE LABOR-MANAGEMENT REPORTING AND
DISCLOSURE ACT OF 1959
The Wagner Act of 1935,1 the first comprehensive labor act, was a statutory
declaration of the right of employees to organize for the purposes of bettering
the terms and conditions of their employment, and prohibited employers from
interfering with the free exercise of this right. As a result, labor organizations
grew in strength and power. In the exercise of this power, however, labor
organizations themselves sometimes interfered with the free exercise of the
right of employees to form or join unions of their own choice. For this and
other reasons Congress enacted the Taft-Hartley Act of 1947,2 placing restrictions on the conduct of labor organizations.
The Labor-Mlanagement Reporting and Disclosure Act of 19593 is the
latest and a most significant endeavor on the part of the federal government in
the field of labor-management relations. Receiving its impetus from the
investigations and hearings of the McClellan Committee 4 the present
Act is the survivor of a number of bills introduced in Congress during its
1958-1959 sessions. It is divided into seven titles or parts. The first six
titles represent a congressional attempt to deal with a number of practices and
abuses in union-management relations and in the internal affairs of unions that
were underscored by the McClellan Committee. 5 Thus, for the first time
Congress has set forth standards regarding the holding of union elections, 0 the
rights of union members7 and the imposition of trusteeships over local unions
Similarly, detailed reports are now required of unions, employers and labor
relations consultants under certain circumstances.0
Title VII, by far the most controversial aspect of the Labor-Management
Reporting and Disclosure Act of 1959, contains a series of amendments to
the Taft-Hartley Act which portend a future of "litigating elucidation" in
1. National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C. § 151 (1958).
2. Labor Management Relations Act, 61 Stat. 136 (1947), 29 U.S.C. § 141 (1958).
3. 73 Stat. 519, 14 U.S. Code Cong. & Ad. News 2953 (1959). See generally Symposium
-The Labor-lanagement Reporting and Disclosure Act of 1959: Interpretations and
Implications, 4S Geo. LJ. 205 (1959); Bureau of National Affairs, The Labor Reform L.aw
(1959). See also Fanning, The New Taft-Hartley Amendments: A Preliminary Look, 10
Lab. L.J. 763 (1959); Segal, An Analysis for Lawyers: The New Federal Labor Statute,
46 A.B.AJ. 31 (1960).
4. Senate Select Committee on Improper Activities in the Labor-Management Field.
See S. Res. 74, 85th Cong., 1st Sess. (1958).
5. See the conclusions and recommendations of the Committee, S. Rep. No. 1417l 85th
Cong., 2d Sess. (1958).
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the field of labor relations. This comment examines these amendments, 10
exploring the legislative history for indications of congressional intent and
appraising their effect on present day labor law. Considerable attention will
be devoted to the precise wording of the new amendments.
I.

FEDERAL-STATE JURISDICTION

For a proper understanding of the varied and complex problems in the field
of labor-management relations, a consideration of the doctrine of federal preemption is requisite."
A. Background
Whenever the state and federal governments legislate in a particular area
conflicts of authority will usually arise, and the doctrine of federal preemption
will be called into play. 12 Prior to 1935 there were few conflicts of authority
in the field of labor relations, mainly because substantially all governmental
regulation was state regulation.' 3 With the adoption of the Wagner and TaftHartley Acts, however, the federal government made substantial assertions
over the entire field of labor relations, thereby giving rise to many complicated
and difficult questions. Since these measures were grounded upon the scope
of the commerce power and since the administration of the federal labor policy
was entrusted exclusively to the National Labor Relations Board, 14 the basic
question concerned the extent to which the states were free to regulate labor
relations.' 5 This task was left to the courts.
10. Excluded from the scope of this article, however, is the new amendment relating
to hiring in the building and construction industry. 14 U.S. Code Cong. & Ad. News 298788 (1959). See Symposium-The Labor-Management Reporting and Disclosure Act of 1959:
Interpretations and Implications, 48 Geo. L.J. 205, 380, 387 (1959). See also Daykln,
Legality of Hiring, 10 Lab. L.J. 767 (1959).
11. For articles dealing with the field generally see Cox, Federalism in the Law of
Labor Relations, 67 Harv. L. Rev. 1297 (1954); Knee, Federal Supremacy in Labor
Management Relations, 27 Fordham L. Rev. 373 (1958); Meltzer, The Supreme Court,
Congress and State Jurisdiction of Labor Relations (pts. 1 & 2) 59 Colum. L. Rev. 6, 269
(1959) ; Schwartz, The Penumbra of State Regulation of Unfair Labor Practices, 38 B.U.L.
Rev. 553 (1958).
12. This doctrine is based upon the supremacy clause of the federal constitution. U.S.
Const. art. VI, § 2. In substance, it makes the federal constitution and laws made in pursuance thereof supreme. Thus, if Congress, acting within its constitutional powers, manifests
an intention to exclude the states from regulating a particular type of conduct, the states
must give way, and the courts must give effect to the congressional determination, See,
e.g., Charleston & W.C. Ry. v. Varnville Furniture Co., 237 U.S. 597 (1915); Houston v.
Moore, 18 U.S. (5 Wheat.) 1, 20-23 (1820) (dictum).
13. Federal control was confined to interstate railroads or common carriers. See, e.g.,
Railway Labor Act, 44 Stat. 577 (1926), 45 U.S.C. § 151 (1958). In 1933 a general labor
code was enacted. National Industrial Recovery Act, ch. 90, 48 Stat. 195 (1933). Subsequently, this measure was declared unconstitutional. A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495 (1935).
14. Hereinafter referred to as either the Board or the NLRB.
15. This question is particularly vexing because, through the utilization of the clause
to regulate commerce among the several states, Congress has the power to reach practically
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Garner v. Teamsters Union,16 decided in 1953, is perhaps the leading labor
preemption case. An employer, engaged in an interstate trucking business, had
twenty-four employees, four of whom had joined the respondents union. The
union began peaceful picketing of the employer, presumably for recognition. The
picketing, which resulted in a drastic decline in the employer's business, was
enjoined by a state equity court as a violation of the Pennsylvania Labor
Relations Act. The highest court of the state reversed and the Supreme Court
of the United States affirmed. Speaking through Air. Justice Jackson, the
Court held that since the alleged conduct of the union was an unfair labor
practice under the Taft-Harfley Act, the state court did not have jurisdiction
to issue an injunction albeit the conduct violated the state labor act. The
Court stated that the NLRB had exclusive jurisdiction to deal with such
conduct. The underlying rationale was that "a multiplicity of tribunals and
a diversity of procedures are quite as apt to produce incompatible or conflicting

adjudications as are different rules of substantive law... .117 It was noted,

however, that the Taft-Hartley Act left "much to the states."1 8
Shortly thereafter, in Weber v. Anlieser-Busch, Inc.,10 the Garner reasoning
was employed in a case where a state court enjoined union conduct which the
NLRB had previously found not to be a jurisdictional dispute under section
8(b) (4) (D) of the Taft-Hartley Act.20 Though the conduct was violative of
the state's antitrust law, the Supreme Court reversed, declaring that the
NLRB's determination with respect to one section of the Taft-Hartley Act
every business in the United States having a direct or indirect effcct on interstate commerce. See Cox, Federalism in the Law of Labor Relations, 67 Harv. L. Rev. 1297, 1299
(1954). The Supreme Court has made it clear that the power given to the NLRB is coextensive with the breadth of the commerce clause. NLRB v. Fainblatt, 305 U.S. 601
(1939).
16. 346 U.S. 485 (1953). One of the earliest preemption cases is Hill v. Florida, 325 U.S.
538 (1945), wherein a state act requiring a license for business agents of labor unions was
invalidated. The Court found the state law to be incompatible with the federal policy
of furthering freedom of employees to select a bargaining representative. Subsequently, in
Bethlehem Steel Co. v. New York Labor Relations Bd., 330 U.S. 767 (1947), the Supreme
Court reversed an order of the New York Board certifying a union of foremen as a bargaining representative when the NLRB had refused to do so, and stated that "if the two
boards attempt to exercise a concurrent jurisdiction to decide the appropriate unit of
representation, action by one necessarily denies the discretion of the other. The second
to act either must follow the first, which would make its action useless and vain, or depart
from it, which would produce a mischievous conflict." Id. at 776. For other cases decided
before Garner v. Teamsters Union, 346 U.S. 435 (1953), see Amalgamated Assn of St.
Employees v. Wisconsin Employment Relations Bd., 340 U.S. 383 (1951) (a state antistrike law invalidated); International Union, UAW v. O'Brien, 339 US. 454 (1950) (state
law regulating strikes rendered invalid); La Crosse Tel. Corp. v. Wisconsin Employment
Relations Bd, 336 U.S. iS (1949) (certification order of state board reversed).
17. 346 U.S. at 490-91.
18. Id. at 488. The Court also noted that "Congress has refrained from telling us how
much." Ibid.
19. 348 U.S. 468 (1955).

20. 61 Stat. 140 (1947), 29 U.S.C. § 158(b) (4) (D) (195S).
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22
section 7 of the Act.
In San Diego Bldg. Trades Council v. Garmon,23 the latest pronouncement
of the Supreme Court on the question of labor preemption, it was made
clear that if certain conduct is "arguably" or "potentially" subject to the
Taft-Hartley Act, either as protected activity under section 7 or as an unfair
labor practice under section 8, the states must yield, leaving these determinations "in the first instance to the National Labor Relations Board. '24 The
Court excepted from these principles, however, cases involving violence or
similar conduct, whether the action be one for an injunction 25 or damages. 20
Also excepted were cases of a mere "peripheral concern" of the Taft-Hartley
27
Act.
The real justification for the reasoning employed in the Garner, Weber and
Garnwn line of decisions is the desirability of a federal labor policy. It seems
quite sound to deny state jurisdiction when particular conduct falls within
the scope of the Taft-Hartley Act, and the NLRB will assert jurisdiction.
Conflicting remedies and results, which would likely ensue if the states were
permitted to exercise concurrent jurisdiction over the same conduct, are
avoided. On the other hand, where the conduct, even though within the scope
of the Taft-Hartley Act, is enmeshed with violence, the state has a direct
concern and, therefore, it is reasonable to permit state jurisdiction.
While the Garner and Weber decisions are responsible in part for the
ascendancy of federal supremacy in the field of labor relations, Guss v. Utah
Labor Relations Bd.,28 decided in the 1956 term, represents an almost total
attrition of state power in the area. The background of this case is important.
The Wagner Act gave the NLRB jurisdiction over all industries "affecting"
interstate commerce, a power practically unlimited in scope.2 9 From its
21.
22.

348 U.S. at 478.
61 Stat. 140 (1947), 29 U.S.C. § 157 (1958).

This section was first promulgated In

the Wagner Act of 1935.
23. 359 U.S. 236 (1959). This is the second case of the same name. The first was San
Diego Bldg. Trades Council v. Garmon, 353 U.S. 26 (1957). See note 35 infra.
24. 359 U.S. at 244-45.
25. See, e.g., Youngdahl v. Rainfair, Inc., 355 U.S. 131 (1957) (prospective violent
picketing); UAW v. Wisconsin Employment Relations Bd., 351 U.S. 266 (1956) (violent
and mass picketing); International Union, UAW v. Wisconsin Employment Relations Bd.,
336 U.S. 245 (1949) (work stoppages); United Elec., Local 1111 v. Wisconsin Employment
Relations Bd., 315 U.S. 740 (1942) (mass picketing).
26. International Union, UAW v. Russell, 356 U.S. 634 (1958) (recovery of compensatory and punitive damages by a nonunion employee who was prevented from crossing
a picket line); United Constr. Workers v. Laburnum Constr. Corp., 347 U.S. 656 (1954)
(employer, who was threatened with violence, recovered compensatory and punitive
damages in a common law tort action).
27. See International Ass'n of Machinists v. Gonzales, 356 U.S. 617 (1958).
28. 353 U.S. 1 (1957). This case is well noted. See, e.g., Note, 26 Fordham L. Rev. 349
(1957) ; Note, 71 Harv. L. Rev. 179 (1957) ; Note, 56 Mich. L. Rev. 133 (1957).
29. See note 15 supra.
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inception, however, the NLRB refused to exercise jurisdiction coextensively
with its power, at first exercising jurisdiction on a case by case basis, 0
then in accordance with published jurisdictional standards. 3 ' Consequently,
the states exercised jurisdiction over those cases failing to meet the self-imposed
standards of the NLRB. Prior to the Guss decision the propriety of this
arrangement was an open question, yet it provided a forum for all labor
32
disputes.
In the Guss decision, the Supreme Court passed on this question and held
that the N\LRB's determination not to handle a specific case did not result in
state authority to do so. The Court reasoned that the proviso added to
section 10(a)a3 of the Wagner Act by the Taft-Hartley Act was the "exclusive
means whereby States may be enabled to act concerning the matters which
Congress has entrusted to the National Labor Relations Board."3 4 Since this
proviso empowered the NLRB to cede jurisdiction to a state agency if the
law of the state was consistent with the federal law, the result of the decision
was the creation of a "no man's land" in labor relations cases, wherein certain
employers, employees and unions were afforded no forum for their labor
disputes. While the Court could easily have held that the Taft-Hartley Act
has no application when the NLRB declines jurisdiction, it merely added that
"Congress is free to change the situation at will." 35
30. See, e.g., Yellow Cab Co., 90 N.R.L.B. 1884 (1950) (operations local in nature);
Duke Power Co., 77 N.L.R.B. 652 (1948) (employer's bus operations were e.zentially
local in nature).
31. These standards, framed in terms of dollar values, were first enunciated in 1950.
For a compilation see 26 L.R.R.M. 50 (Oct. 5, 1950). See also Hollow Tree Lumber Co.,
91 N.L.R.B. 635 (1950), wherein the NLRB justified these standards. In 1954 these
standards were revised upward. See Breeding Transfer Co., 110 N.L.R.B. 493 (1954). For
a comparison between the 1950 and 1954 standards see Comment, 50 Nv,. U.L. Rev. 190

(1955).
32. The Supreme Court has never passed on the constitutionality of the NLRB's declination of jurisdiction. However, in NLRB v. Denver Bldg. Council, 341 U.S. 675, 684 (1951),
the Court stated that "even when the effect of activities on interstate commerce is sufficient
to enable the Board to take jurisdiction of a complaint, the Board sometimes properlyv dedines to do so, stating that the policies of the Act would not be effectuated by its asertion
of jurisdiction in that case." See also Haleston Drug Stores v. NLRB, 187 F.2d 418 (9th
Cir. 1951).
33. 61 Stat. 146 (1947), 29 U.S.C. § 160(a) (1958).
34. 353 U.S. at 9.
35. Id. at 11. Realizing the effect of its holding, the Court stated that "the National
Labor Relations Board can greatly reduce the area of the no-man's-land by reasserting
its jurisdiction and, where States have brought their labor laws into conformity with federal
policy, by ceding jurisdiction under § 10(a)." Ibid. See the companion rulings in Local
427, AFL v. Fairlawn Meats, Inc., 353 U.S. 20 (1957), and San Diego Bldg. Trades Council
v. Garmon, 353 U.S. 26 (1957). In the latter case the Supreme Court held that a state
court was powerless to enjoin certain picketing albeit the NLRB had refused to entertain
jurisdiction. In San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959), the Court
invalidated a state award of damages. See Note, 73 Harv. L. Rev. 224 (1959); Note, S
Vill. L. Rev. 150 (1959).
While Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957), did create a no man's land,

742
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B. CongressionalAction
Section 701 of the Labor-Management Reporting and Disclosure Act of
1959,36 amending section 14 of the Taft-Hartley Act, eliminates the astonishing
result of the Guss decision forbidding the states to handle interstate commerce
cases declined by the NLRB. Under the new amendment state courts and
state agencies are authorized to act with respect to matters over which the
NLRB declines to assert jurisdiction. However, while the discretionary power
of the NLRB to refuse jurisdiction is sanctioned, it may not refuse "jurisdiction over any labor dispute over which it would assert jurisdiction under
the standards prevailing upon August 1, 1959. ' 37
Section 701 is largely a compromise between proposals introduced in the
Senate and House of Representatives. The proposed Senate amendment in
the revised Kennedy-Ervin Bill would have authorized state agencies, other
than courts, to deal with cases rejected by the Board. 8 Moreover, the state
agencies would have had to apply federal law and their orders would have
been enforced and reviewed in the federal district courts. If this solution had
been adopted, there would have been only a negligible change in the present
situation because it differed very little from section 10(a) of the Taft-Hartley
40
Act,39 and its application was limited to those states with agencies.
In the House of Representatives a different approach was taken. The House
41
Labor Committee merely suggested an increase in the size of the NLRB,
whereas the proposed amendment in the House approved Landrum-Griffin Bill
authorized state courts and state agencies to handle all cases declined by
the NLRB. 42 Unlike the Kennedy-Ervin Bill, the Landrum-Griffin Bill said
nothing about the applicability of federal law, nor did it place any minimum
limits on the NLRB's declination of jurisdiction. Congress resolved in consome state courts nonetheless exercised jurisdiction over cases falling outside the NLRB's
standards. See, e.g., Civello, Madison Servicenter, 43 L.R.R.M. 1530 (Conn. March 30,
1959). See also Pleasant Valley Packing Co. v. Talarico, 5 N.Y.2d 40, 152 N.E.2d 505, 177
N.Y.S.2d 473 (1958), wherein the New York Court of Appeals ruled that state courts are
not precluded from asserting jurisdiction when the alleged act is not an unfair labor practice within the meaning of the Taft-Hartley Act.
36. 14 U.S. Code Cong. & Ad. News 2983-84 (1959).
37. 14 U.S. Code Cong. & Ad. News 2983 (1959). Section 701(b) of the Labor-Management Reporting and Disclosure Act of 1959 permits the NLRB "to delegate to any group
of three or more members any or all of the powers which it may itself exercise. The Board
" Ibid.
is also authorized to delegate to its regional directors its powers under section 9 ....
38. S. 1555, 86th Cong., 1st Sess. § 701 (1959). Compare with S. 3974, 85th Cong,, 2d
Sess. § 602 (1958) (Labor-Management Reporting and Disclosure Bill of 1958).
39. It is interesting to note that the NLRB has never executed any cession agreements
under section 10(a).
40. See notes 47 & 49 infra.
41. H.R. 8342, 86th Cong., 1st Sess. § 701 (1959). This amendment would have increased the membership of' the NLRB from five to seven members, and it would have
required the NLRB to assert jurisdiction over all labor disputes falling within the coverage
of the Taft-Hartley Act.
42. H.R. 8400, 86th Cong., 1st Sess. § 701 (1959).
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ference, however, the differences between these bills, largely by adopting the
Landrum-Griffin proposal.
Section 701 raises an interesting question: Are state courts and state agencies
free to apply state law when they assert jurisdiction over cases declined by
the NLRB? Although the Act provides no express answer to this question,
the congressional debates are revealing. During the House debates on the
conference report it was stated:
[I]n each case the State will be able to apply State law to do the handling of labormanagement disputes which are not subject to the National Labor Relations Board 4A3
On the Senate floor, Senator Kennedy of Massachusetts noted:
[T]he Prouty amendment . . . provided that in the so-called no man's land, the
State courts and State agencies would administer the Federal law. But that amendment was not accepted.
Therefore, it seems ... that we did the next best thing; we provided that the States
could assume jurisdiction in that area . . . .44
A consideration of these and other statements made during the legislative
debates,45 coupled with the fact that several proposals were rejected making
federal law applicable, 46 indicate that Congress intended state law to apply
under section 701. However, in rebuttal, it can be plausibly argued that
state law is not to apply because Congress did not remove from the coverage of
the Taft-Hartley Act anyone having rights under the federal law, that is to
say, employers and employees in businesses which are in or affect interstate commerce. Moreover, it can be strongly suggested that if state law is to apply,
there will be great diversity from state to state in the treatment of interstate
commerce cases declined by the NLRB and, for all practical purposes, a
continuation to some degree of the no man's land problem. Consideration of
the different types of statutory provisions in the fifty states is revealing on
this point. Only twelve states47 and one commonwealth 48 have adopted
43. 105 Cong. Rec. 16643 (daily ed. Sept. 4, 1959) (remarks by Representative Perkins).
44. 105 Cong. Rec. 16417 (daily ed. Sept. 3, 1959).
45. See, e.g., 105 Cong. Rec. 16641 (daily ed. Sept. 4, 1959) (remarks by Representative
Shelley); 105 Cong. Rec. 1663S (daily ed. Sept. 4, 1959) (remarks by Representative
Quigley); 105 Cong. Rec. 16633 (daily ed. Sept. 4, 1959) (remarks by Representative Holland); 105 Cong. Rec. 16539 (daily ed. Sept. 3, 1959) (remarks by Representative
Griffin); 105 Cong. Rec. 16419 (daily ed. Sept. 3, 1959) (remarks by Senator Goldwater).
See also the objections of Senator Morse to the instant amendment. 105 Cong. Rec. 163S095 (daily ed. Sept. 3, 1959).
46. See, e.g., the amendment of Senator Prouty of Vermont, 105 Cong. Re. 5949
(daily ed. April 24, 1959).
47. Colo. Rev. Stat. Ann. §§ 80-5-1 to -5-22 (1953); Conn. Gen. Stat. §§ 31-101 to
-111 (1958); Hawaii Rev. Laws §§ 90-1 to -19 (1955); Kan. Gen. Stat. Ann. § 44-c01
to -815 (Supp. 1957); Mass. Gen. Laws Ann. ch. 150A, §§ 1-12 (1958); Mich. Comp.
Laws §§ 423.1-22(a) (1948); Mian. Stat. §§ 179.01-.17 (1957); N.Y. Lab. Law §§ 7CO-16;
Pa. Stat. Ann. tit 43, §§ 211.1-.13 (1952); RI. Gen. Laws Ann. §§ 28-7-1 to -7-47
(1956); Utah Code Ann. §§ 34-1-1 to -1-16 (1953); Utah Code Ann. § 34-1-2 (Supp.
1959); Wis. Stat. Ann. §§ 111.01-.19 (1957); Wis. Stat. Ann. § 111.03 (Supp. 1959).
48. P.R. Laws Ann. tit. 29, §§ 61-76 (1955); P.R. Laws Ann. tit. 29, § 64 (Supp. 1958).
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labor relations acts, and in three of these acts there are no employee unfair
labor practices. 49 Nearly half have adopted a "little Norris-La Guardia Act"
restricting the issuance of labor injunctions.50 The common law rule that a
union could neither sue nor be sued as an entity 5' has not been changed in
some states and has only been modified in others. 2 In addition, there are a
variety of state regulations pertaining to strikes,"a picketing5 4 and secondary
49. Connecticut, New York and Rhode Island are without such unfair labor practices.
The Michigan Labor Relations Act fails to provide any unfair labor practice provisions.
It merely declares certain acts unlawful. Moreover, there are no administrative agencies
comparable to the NLRB in Kansas, Michigan and Minnesota. In these states parties must
look generally to the courts for relief.
50. Norris-La Guardia Act, 47 Stat. 70 (1932), 29 U.S.C. § 101 (1958). See Ariz. Rev.
Stat. Ann. § 12-1808 (1956); Conn. Gen. Stat. §§ 31-112 to -119 (1958); Idaho Code
Ann. §§ 44-701 to -713 (1948); Ill. Ann. Stat. ch. 48, § 2a (Smith-Hurd 1950); Ind.
Ann. Stat. §§ 40-501 to -514 (1952); Kan. Gen. Stat. Ann. §§ 60-1104 to -1107 (1949);
La. Rev. Stat. Ann. §§ 23:841-49 (1951); Me. Rev. Stat. Ann. ch. 107, §§ 36-37 (1954);
Md. Ann. Code art. 100, §§ 63-75 (1957); Mass. Ann. Laws ch. 149, §§ 20b-c, 24 (1957);
Mass. Ann. Laws ch. 214, §§ 9a-b (1957); Mass. Ann. Laws ch. 220, §§ 13a-b (1957);
Minn. Stat. Ann. §§ 185.02-.20 (Supp. 1959); N.J. Stat. Ann. §§ 2A:15-51 to -58 (1952);
N.M. Stat. Ann. §§ 59-2-1 to -2-2 (1953); N.Y. Civ. Prac. Act § 876-a; N.D. Rev. Code
§§ 34-0801 to -0813 (1943); Ore. Rev. Stat. §§ 662.010-.130 (1953); Pa. Stat. Ann. tit.
43, §§ 206a-r (1952); R.I. Gen. Laws Ann. §§ 28-10-2 to -10-3 (1956); Utah Code Ann.
§§ 34-1-23 to -1-34 (1953); Utah Code Ann. §§ 34-2-1 to -2-6 (1953); Wash. Rev.
Code §§ 4932.010-32.910 (1951); Wis. Stat. Ann. §§ 103.51-.62, 133.07 (1957); Wyo. Comp.
Stat. Ann. §§ 27-239 to -245 (1957). Provisions concerning the issuance of labor injunctions may also be found in other states. See, e.g., Colo. Rev. Stat. Ann. § 80-5-16 (1953);
Mont. Rev. Codes Ann. § 93-4203 (1949) ; Okla. Stat. Ann. tit. 40, § 166 (1954).
51. See, e.g., Karges Furniture Co. v. Amalgamated Woodworkers, Local 131, 165 Ind.
421, 75 N.E. 877 (1905). See generally Sturges, Unincorporated Associations as Parties to
Actions, 33 Yale L.J. 383 (1924).
52. For a comprehensive and well-documented study of this area see Forkoseb, The
Legal Status and Suability of Labor Organizations, 28 Temp. L.Q. 1 (1954).
53. Ariz. Rev. Stat. Ann. § 23-1321 (1956); Cal. Lab. Code §§ 1115, 1118; Colo. Rev.
Stat. Ann. §§ 80-5-6 to -5-7 (1953); Fla. Stat. Ann. §§ 447.09(3),(10) (1952); Ga. Code
Ann. § 54-703 (Supp. 1958); Hawaii Rev. Laws §§ 90-8(e),(h),(i) (1955); Ill. Ann. Stat.
ch. 10, § 27 (Smith-Hurd Supp. 1959); Iowa Code Ann. §§ 736(b).1-.5 (Supp. 1959);
Kan. Gen. Stat. Ann. §§ 44-809(3), (11) (Supp. 1957); Md. Ann. Code art. 27 § 552 (1957);
Mass. Gen. Laws Ann. ch. 150a, § 4(a) (1),(2) (1959); Mich. Stat. Ann. §§ 17A54(9)-(10.6)
(1951); Minn. Stat. Ann. §§ 179.11(1),(2),(8) (1946); Minn. Stat. Ann. § 179.06 (Supp.
1959); Mont. Rev. Codes Ann. § 94-3584 (1949); Nev. Rev. Stat. §§ 614.120-.130 (1959);
N.D. Rev. Code § 34-0913 (Supp. 1957); Ohio Rev. Code Ann. § 3767.30 (Page Supp.
1959); Pa. Stat. Ann. tit. 43, §§ 211.6(2)(b),(e) (1952); S.D. Code § 13.1412 (1939);
S.D. Code § 17.1112(4) (Supp. 1952); Tex. Rev. Civ. Stat. art. 5154f (1948); Tex. Rev.
Civ. Stat. art. 5154g (Supp. 1959); Utah Code Ann. § 34-1-8(2)(c) (1953); Vt. Stat.
Ann. ch. 13, § 933 (1959); Wash. Rev. Code § 9.05.070 (1951); Wis. Stat. Ann. §§ 111.06
(e),(h),(i),(1) (1957). This enumeration does not include state strike provisions pertaining
to public utilities.
54. Ariz. Rev. Stat. Ann. §§ 23-1321 to -1324 (1956); Colo. Rev. Stat. Ann. § 80-5-6
(1953) ; Conn. Gen. Stat. § 31-120 (1958) ; Fla. Stat. Ann. §§ 447.09(12),(13) (1952); Ga.
Code Ann. § 54-803 (Supp. 1958); Hawaii Rev. Laws § 90-8(f) (1955); Kan. Gen. Stat.
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boycotts. 5 Some states, moreover, are without such regulations. Further, there
is an absence of procedures for representation elections in the great majority
of states.r6 The tabulation of various statutory provisions appearing on the
following page indicates the diversity among the fifty states 7
Notwithstanding this diversity, it is submitted that state courts and state
agencies are free to apply state law, s and that the new amendment represents
a practical solution to a difficult and complex problem.6 9 It not only affords
a forum for those labor disputes formerly within the no man's land, but it
gives the states a larger role in the field of labor relations. It may be suggested that section 701 represents a step backwards because it is not consonant
with the federal labor policy intended by the Wagner and Taft-Hartley Acts.
However, since the NTLRB is required to assert jurisdiction over more cases
than ever before in its history,c0 it is questionable whether there is any real
abandonment of national objectives in the area of labor relations. Furthermore, as it was stated on the Senate floor, "the Board can change its jurisdictional standards, and can, at any time, assume more jurisdiction; but it
Ann. §§ 44-809(13),(14) (Supp. 1957); La. Rev. Stat. § 14:401 (1950); Mass. Gen. Laws
Ann. ch. 268, § 13A (1959); Mass. Gen. Laws Ann. ch. 149, § 24 (1959); Mich. Stat. Ann.
§ 17.454(10.5) (1951); Minn. Stat. Ann. § 179.11(4) (1946); Neb. Rev. Stat. §§ 28-812 to
-814.05 (1956); N.M. Laws 1959 ch. 26, §§ 2b-3a, at 66; N.D. Rev. Code § 34-0912 (Supp.
1957); Pa. Stat. Ann. fit. 18, § 4327 (Supp. 1958); S.C. Code §§ 40-46.6 (Supp. 1959);
S.D. Code § 17.1112 (Supp. 1952); Tex. Rev. Civ. Stat. art. 5154d (1948); Tex. Rev. Civ.
Stat. art. 5154g (Supp. 1959); Utah Code Ann. §§ 34-1-8(2) (a), (c)-(e) (1953); Va. Code
Ann. §§ 40-64 (1950); Wis. Stat. Ann. § 111.06(f) (1957). This enumeration does not
include state unlawful assembly provisions.
55. See Ala. Code tit.
26, § 386 (Supp. 1955) ; Ariz. Rev. Stat. Ann. § 23-1321 (1956);
Colo. Rev. Stat. Ann. § 80-5-6 (1953); Ga. Code Ann. § 54-05 (Supp. 1958); Hawaii Rev.
Laws § 90-8(g) (1955); Idaho Code Ann. §§ 44-801 to -402 (1948); Iowa Code Ann.
§§ 736b.1-.5 (Supp. 1959); Kan. Gen. Stat. Ann. § 44-09(a) (Supp. 1957); Mass. Gen.
Laws Ann. ch. 150a, §§ 4A(2)(b),(c) (1959); Minn. Stat. Ann. §§ 179.40-.46 (Supp. 1959);
Neb. Laws 1959, ch. 231, §§ 1-13, at 806-11; N.M. Laws 1959, ch. 26, § 2a, at 66; N.D.
Rev. Code § 34-0913 (Supp. 1957); Ore. Rev. Stat. §§ 662.210-.240 (1953); Te. Rev. Civ.
Stat. art. 5154f (1948); Tea. Rev. Civ. Stat. art. 5154g (Supp. 1959); Utah Code Ann.
§ 34-1-8(e) (1953); Wis. Stat. Ann. § 111.06(g) (1957).
56. See 105 Cong. Rec. 16417 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy).
57. See notes 47, 50, 53-55 supra. In reading the chart it should be noted that the
anti-injunction laws referred to are those generally patterned after the Federal XorrisLa Guardia Act. 47 Stat. 70 (1932), 29 U.S.C. § 101 (1958). Furthermore, it Ehould be
noted that state strike provisions pertaining to public utilities and unlawful assembly type
statutes are eliminated from consideration.
58. The Senate originally suggested that federal law be applicable to all interstate
commerce cases. See note 38 supra. The House favored the application of state law. See note
42 supra. The instant amendment, requiring the NLRB to exercise jurisdiction in accordance
with its standards of August 1, 1959, is a compromise. Therefore, it seems quite sound
to say that the states may apply state law when handling interstate commerce cases falling
outside these standards.
59. But see the remarks of Senator Morse, 105 Cong. Rec. 16390-95 (daily ed. Sept. 3,
1959).
60. 105 Cong. Rec. 16417 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy).
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States

Labor
Act

Antiinjunction
Law

Ala.
Alaska
Ariz.
Ark.
Cal.
Colo.
Conn.
Del.
Fla.
Ga.
Hawaii
Idaho
Ill.
Ind.
Iowa
Kan.
Ky.
La.
Me.
Md.
Mass.
Mich.
Minn.
Miss.
Mo.
Mont.
Neb.
Nev.
N.H.
N.J.
N.M.
N.Y.
N.C.
NJ).
Ohio
Okla.
Ore.
Pa.
R.I.
S.C.
S.D.
Tenn.
Tex.
Utah
Vt.
Va.
Wash.
W. Va.
Wis.
Wyo.

No
No
No
No
No
Yes
Yes
No
No
No
Yes
No
No
No
No
Yes
No
No
No
No
Yes
Yes
Yes
No
No
No
No
No
No
No
No
Yes
No
No
No
No
No
Yes
Yes
No
No
No
No
Yes
No
No
No
No
Yes
No

No
No
Yes
No
No
No
Yes
No
No
No
No
Yes
Yes
Yes
No
Yes
No
Yes
Yes
Yes
Yes
No
Yes
No
No
No
No
No
No
Yes
Yes
Yes
No
Yes
No
No
Yes
Yes
Yes
No
No
No
No
Yes
No
No
Yes
No
Yes
Yes

Right to
Organize
and
Bargain

Strikes

Picketing

Yes
Yes
No
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
No
No
Yes
Yes
No
Yes
Yes
No
Yes
Yes

No
No
Yes
No
Yes
Yes
No
No
Yes
Yes
Yes
No
Yes
No
Yes
Yes
No
No
No
Yes
Yes
Yes
Yes
No
No
Yes
No
Yes
No
No
No
No
No
Yes
Yes
No
No
Yes
No
No
Yes
No
Yes
Yes
Yes
No
Yes
No
Yes
No

No
No
Yes
No
No
Yes
Yes
No
Yes
Yes
Yes
No
No
No
No
Yes
No
Yes
No
No
Yes
Yes
Yes
No
No
No
Yes
No
No
No
Yes
No
No
Yes
No
No
No
Yes
No
Yes
Yes
No
Yes
Yes
No
Yes
No
No
Yes
No

Secondary
Boycotts
Yes
No
Yes
No
No
Yes
No
No
No
Yes
Yes
Yes
No
No
Yes
Yes
No
No
No
No
Yes
No
Yes
No
No
No
Yes
No
No
No
Yes
No
No
Yes
No
No
Yes
No
No
No
No
No
Yes
Yes
No
No
No
No
Yes
No
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cannot assume less .. .than it does today."'6 Moreover, it is to be noted
that the Garner line of preemption cases still represent the law with respect
to matters falling within the exercised jurisdiction of the NLRB. Also
it is to be noted that section 10(a) has not been eliminated from the TaftHartley Act. Presumably, cession agreements regarding cases falling within
the NLRB's jurisdictional standards are possible, though unlikely.
C.

The NLRB's New JurisdictionStandards

Section 701 expressly declares that the "Board, in its discretion, may, by
rule of decision or by published rules . ..decline to assert jurisdiction over

...any class or category of employers... .02 However, as noted before, the
NLRB is required to assert jurisdiction over any labor dispute which
qualifies under its standards of August 1, 1959. Thus, it may be asked whether
state courts and state agencies may make the initial determination as to
whether or not a particular dispute falls within the NLRB's jurisdiction. While
Congress has indicated that the NLRB may expand these August 1, 1959,
standardsca it is highly doubtful whether it will do so because of its heavy
caseload and budgetary limitations. Accordingly, it would appear that the
states may make the initial determination. 4 Further, it is to be expected that
the NLRB's innovation of advisory opinions will facilitate the jurisdictional
problems that are certain to exist in this area.a
The NLRB's August 1, 1959, jurisdictional standards, including policies as
of that time, are listed in the following chart. 0
61. Ibid. Referring to the states without labor agencies, Senator Kennedy added that "if
those states feel that this provision is going to serve as an excuse for the pasage of laws
which would deny them what both the Senate and the House of Representatives, I am
sure, would feel would be their rights, then there are several remedies. The first is by
having the . . . Board broaden its jurisdiction-which can be done under our bill. The
second is by having the President recommend the reorganization of the Board, so it can
handle these cases. The third is by having the Congress make it very dear that the Board
must assume its full jurisdiction." Ibid. See generally McCoid, Notes on a "G-String": A
Study of the "No Man's Land" of Labor Law, 44 Minn. L. Rev. 205 (1959).
62. 14 US. Code Cong. & Ad. News 2933 (1959).
63. See text accompanying note 61 supra.
64. For a brief survey of likely problems in this area see 2 CCH Lab. L. Rep. (4th ed.)
ff 5515 (1959). See also 105 Cong. Rec. 16391-95 (daily ed. Sept. 3, 1959) (remarks by
Senator Morse); Reilly, Federal-State Jurisdiction, 48 Geo. L.J. 304, 309-12 (1959).
65. See 24 Fed. Reg. 9115 (Nov. 7, 1959) for NLRB Rules and Regsp, Series 8,
subpart H, §§ 102.98-.104. Generally, a state court or state agency or a party before such
proceeding, in doubt as to whether the NLRB would assert jurisdiction in a given case,
can obtain an advisory opinion from the Board. See, e.g., Knoxville Newis-Sentinel Co.,

125 N.L.R.B. No. 84, 45 L.R.R.M. 1154 (Dec. 10, 1959). The advisory opinion must be
distinguished from a "declaratory order" which the General Counsel may obtain whenever
both an unfair labor practice charge and a representation case relating to the same

employer are contemporaneously on file in a regional office of the Board, and the general
counsel entertains doubt whether the Board would assert jurisdiction. See 24 Fed.
Reg. 9115 (Nov. 7, 1959) for NLRB Rules and Regs., Series 8, subpart H, § 102.105.
66. See NLRB Press Release No. 576, October 2, 1958. See also Siemons Mailing Serv.,
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August 1, 1959 Standards

Type of Business
1. Nonretail

2. Office Buildings

Retail Concerns
Instrumentalities, Links and Channels of Interstate Commerce

5. Public Utilities
6. Transit Systems
7. Taxicab Firms
8. Newspapers
9. Communication Systems
10. National Defense
11. Hotels and Motels

$50,000 outflow or inflow, direct or indirect (outflow and inflow cannot be added to meet this
requirement).
$100,000 gross yearly revenue and $25,000 Is
derived from organizations which meet any of
the other standards except the nonretail standards.
$500,000 gross yearly revenue.
$50,000 yearly revenue from the interstate (linkage) part of the enterprise, or $50,000 yearly revenue from services performed for employers
meeting any of the other standards except the
nonretail standard.
$250,000 gross yearly volume or the nonretail
standards are met.
$250,000 gross yearly volume.
$500,000 gross yearly volume.
$200,000 gross yearly volume.
$100,000 gross yearly volume.
Substantial impact on national defense.
$500,000 gross yearly volume. Jurisdiction Is
declined over residential hotels.

Board Policies
1. Nonprofit Enterprises

Jurisdiction will be asserted when commercial
activities are involved, but not noncommercial.

2. Horse Racing
3. Entertainment

Jurisdiction has been declined on a class basis.
Jurisdiction will be declined.

4. Sports
5. Financial Information
dosed to the Board

not

dis-

Jurisdiction will be declined.
Jurisdiction will be asserted without a finding
that the standards have been met.

IL ECONOMIC STRIKERS' VOTING RIGHTS
Section 702 of the Labor-Management Reporting and Disclosure Act of 1959
amends section 9(c) (3) of the Taft-Hartley Act so as to provide economic
122 N.L.R.B. No. 13, 43 L.R.R.M. 1056 (Nov. 14, 1958). This chart is based upon the
standards and policies as set forth in 1 CCH Lab. L. Rep. (4th ed.) 1 1610 (1959).
Concerning the chart, direct outflow refers to goods shipped or services furnished by the
employer outside the state. Indirect outflow means sales within the state to users meeting
any standard, except solely an indirect inflow or indirect outflow standard. Direct inflow
refers to goods or services furnished directly to the employer from outside the state In
which he is located. Indirect inflow refers to the purchase of goods or services which
originated outside the employer's state, but which he purchased from a seller within the
state. Direct and indirect outflow may be combined, and direct and indirect inflow may
also be combined to meet the requirement. But outflow and inflow may not be combined.
1 CCH Lab. L. Rep. (4th ed.) 1f 1610 (1959).
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strikers who are not entitled to reinstatement with a right to vote in any NLRB
representation election held within twelve months after the strike.GT The
right to vote, however, is not an absolute guarantee, but rather it is subject
to such regulations as the Board shall find to be consistent with the provisions
of the Taft-Hartley Act.
From the time of the Wagner Act, a legal distinction has been drawn between
two types of strikes. A strike induced or prolonged by an unfair labor practice
of an employer has been referred to as an unfair labor practice strike. 5 A
strike for higher wages or other economic aims, resulting from no unfair labor
practice, has been labelled an economic strike.69 It was early settled by the
Supreme Court that an employer guilty of no unfair labor practice could
continue his business by replacing economic strikers with permanent employees
and, thereby, deprive the strikers of their jobs. ° It was also established that
an economic strike was a protected activity and that an employer could not
discriminate against such strikers.7 '
The right of an economic striker who has been permanently replaced to
vote for a bargaining representative has received different interpretations.
In a 1938 decision 72 the Board held that economic strikers who have been
permanently replaced could vote, but not the replacements, reasoning that the
tenure of the replacements was "notably tenuous" and that Congress did not
67. 14 US. Code Cong. & Ad. News 2934 (1959).
68. NLRB v. Thayer Co., 213 F.2d 748, 752-53 (1st Cir.), cert. denied, 343 US. 893
(1954). For examples of unfair labor practice strikes see Thayer, Inc., 125 N.L.R.B. No. 25,
45 L.R.R.M. 1089 (Nov. 20, 1959) (an employer unlawfully refused to bargain); J. litchko,
123 N.L.R.B. No. 134, 44 L.R.R.M. 1078 (May 14, 1959) (discriminatory layoff of workers).
Sometimes an economic strike may become an unfair labor practice strike. See, eg., Combined Metal Mfg. Corp., 123 N.L.R.B. No. 110, 44 L.R.R.M. 1033 (April 28, 1959). In
Talladega Foundry & Mach. Co., 122 N.L.R.B. No. 26, 43 L.R.R.M. 1073, 1074 (Nov. 19,
1958), the Board stated that "when there are two concurrent causes of a strike, only one
of which happens to be an unfair labor practice, the strike is still an unfair labor practice
strike."
69. 213 F.2d at 752. For examples of economic strikes see Caldwell Packaging Co,
125 N.L.R.B. No. 59, 45 L.R.R.M. 1143 (Dec. 1, 1959) (a protest against economic
layoffs of employees); Vogue Lingerie, Inc., 123 N.L.R.B. No. 122, 44 L.R.R.M. 1052
(May 5, 1959) (recognition of a union); Bartlett-Collins Co., 110 N.L.R.B. 395 (1954),
enforced, 230 F.2d 212 (D.C. Cir. 1956) (dispute over contract terms). Absent an
employer unfair labor practice, a strike will be presumed to be economic. Times Square
Stores Corp., 79 N.L.R.B. 361, 364 (1948).
70. NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). An unfair labor practice
striker cannot be denied reinstatement on such grounds. NLRB v. Remington Rand, Inc.,
130 F.2d 919 (2d Cir. 1942).
71. This usually means that an employer must rehire economic strikers if their jobs
have not been filled or discontinued. See, e.g., Vogue Lingerie, Inc., 123 N.L.R.B. No. 122,
44 L.R.R.M. 1052 (May 5, 1959) (no permanent replacements); Arthur H. Sumner, 109
N.LR.B. 234 (1954) (jobs discontinued for economic reasons). But see Bartlett-Collins
Co., 110 N.L.R.B. 395, 397-98 (1954), enforced, 230 F.2d 212 (D.C. Cir. 1956), where the
Board declared that "permanently replaced economic strikers merely have the right not to
be penalized for their concerted activity, and are not entitled to preferential status in
hiring. They are in the position of applicants for new employment...."
72. A. Sartorius & Co., 10 N.L.R.B. 493 (1938).
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intend "possibly twice as many as can be employed" to vote. Three years
later, however, in The Rudolph Wurlitzer Co.,78 the NLRB retreated from
this position and permitted both economic strikers and their replacements to
vote. The rationale for this change was that both groups of workers had
legitimate claims to jobs and, therefore, both should be entitled to vote.
Chairman Millis, in a supplementary opinion, stated that "were the so-called
strikebreakers [replacements] made ineligible to vote, it would mean that
the scales would be turned against the employer who is not charged with
any unfair labor practice." 7 4 Further, he declared that "in purely economic
strikes, the employer and the striking employees should have equal rights; the
Board should be neutral." 75 Notwithstanding this reasoning, Congress inserted
a provision in the Taft-Hartley70Act which barred economic strikers not entitled
to reinstatement from voting.
The hearings and debates preceding the enactment of the new amendment
indicate that the motivating factor behind its enactment was a grave concern
on the part of Congress over so-called union busting tactics. 77 A frequently
cited example was the Rubber Workers dispute,78 wherein a union called an
economic strike, the employer hired permanent replacements for the strikers,
the Board conducted an election in which the strikers were not permitted to
vote under section 9(c)(3), and the result was a 288-to-5 vote against the
union. This is particularly noteworthy because the union had won a NLRB
conducted election before the strike by a 343-to-2 margin. In this context,
the Senate Labor Committee stated in its 1958 report:
[S]ection 9(c)(3) makes an NLRB election a strikebreaking, union-busting agency.
The example is not exaggerated. With numerical variations it could be repeated
in thousands of cases. Furthermore, in a time of unemployment the threat to
bona fide unions grows larger. All that an employer needs to do is to provide an
economic strike in a labor market in which he can hire replacements. Then he is
rid of the union.79
In an effort to deal with this type of situation, a variety of proposals were
introduced in Congress, evidencing a congressional concern for the interests of
73.
74.
75.
76.

32 N.L.R.B. 163 (1941).
Id. at 168.
Ibid.
See 61 Stat. 144 (1947), 29 U.S.C. § 159(c)(3) (1958), which has been amended

by the Labor-Management Reporting and Disclosure Act of 1959, § 702, 14 U.S. Code
Cong. & Ad. News 2984 (1959). See 93 Cong. Rec. 3838-39 (1947) (remarks by Senator
Taft).
77. See 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy).

In his 1954 labor message President Eisenhower stated: "As the act is now written,
employees who are engaged in an economic strike are prohibited from voting in representation elections. In order to make it impossible for an employer to use this provision to
destroy a union of his employees, I recommend that, in the event of an economic strike,
the ... Board be prohibited from considering a petition on the part of the employer
which challenges the representation rights of the striking union." 1 U.S. Code Cong. § Ad.
News 1531-32 (1954).
78. See S. Rep. No. 187, 86th Cong., 1st Sess. 32-33 (1959).
79. S. Rep. No. 1684, 85th Cong., 2d Sess. 31-32 (1958).
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economic strikers. It was suggested that the question of economic strikers'
voting rights should be left entirely to the Board.80 It was also suggested that
section 9(c)(3) should remain as it was, but that limitations should be
placed upon representation elections conducted during an economic strike.81
The new amendment appears to be a relatively simple provision, resurrecting the NLRB's Wurlitzer decision.82 However, since an economic striker's
right to vote is subject to Board rules and regulations, it may be asked what
happens to an economic striker who engages in strike misconduct. Does he
forfeit his right to vote? While the answer to this question remains uncertain,
it can be plausibly argued that it would be consistent with the purposes and
policies of the Taft-Hartley Act to deny the right to vote when an economic
striker's employment has been terminated by reason of misconduct which
falls outside the protections of section 7.83 It seems clear, however, that the
NLRB's rules with respect to84voting by challenged ballots will alleviate many
of the problems in this area.
80. S. 1555, 86th Cong., 1st Sess. § 703 (1959). This amendment provided that "employees on strike shall vote under such regulations as the ... Board Ehall find are consistent
with the purposes and provisions of this Act." Compare with S. 3974, 85th Cong., 2d Sess.
§ 605 (195S).
HR. 8400, 86th Cong,
81. This suggestion was embodied in the Landrum-Griffin Bill.
1st Sess. § 703 (1959). See the objections made by Senator Kennedy on the Senate floor.
105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959). See also HR. 8342, 86th Cong., 1st Sess.
§ 703 (1959).
82. Under the new election directions of the Board both economic strikers and their
replacements may vote. See Great A. & P. Tea Co., 125 N.L.R.B. No. 36, 45 L.R.M.
1091 (Nov. 20, 1959). In Warsaw Furniture Mfg. Co., 125 N.L.R.B. No. 129, 45 L.R-R.M.
1232 (Dec. 31, 1959), economic strikers were not permitted to vote because the strike
began twelve months before the election.
The commencement date of an economic strike and the permanency of the replacements
will undoubtedly raise many difficult and complex questions. See address by James V.
Constantine, News and Background, 45 Lab. Rel. Rep. 231-35 (1960). On the question of
permanent replacements see California Spray-Chemical Corp., 123 N.L.R.B. No. 151, 44
L.R.R.M. 1106 (May 19, 1959) (procedures utilized by the employer relevant); Sherman
Lumber Co., 121 N.L.R.B. 1488, 1490 (1958), wherein it was said that "the test... is not
their length of service on the job but the circumstances under which they were hired....
In Columbia Pictures Corp., 64 N.L.R.B. 490, 520 (1945), the Board stated that "replacement of striking employees by the employer's unilateral act cannot, in and of itself,
terminate their employment status. ...
83. See NLRB v. Fansteel Corp., 306 U.S. 240 (1939), and the well reasoned opinion
of Chief judge Magruder in NLRB v. Thayer Co., 213 F.2d 748 (1st Cir.), cert. denied,
348 U.S. 883 (1954). For a case where an economic striker, not lawfully discharged for
his misconduct, was eligible to vote see Union Mfg. Co. v. NLRB, 221 F2d 532 (D.C. Cir.),
cert. denied, 349 U.S. 921 (1955).
Compare NLRB v. Local 1229, Int'l Bhd. of Elec. Workers, 346 U.S. 464 (1953) (unlawful means), with Mackay Radio & Tel. Co., 96 N.L.R.B. 740 (1951) (unlawful objective).
See also Southern S.S. Co. v. NLRB, 316 U.S. 31 (1942) (an unlawful strike aboard ship);
Talladega Foundry & Mach. Co., 122 N.L.R.B. No. 26, 43 L.R.R.M. 1073 (Nov. 19, 1958)
(strike misconduct); The American News Co., 55 N.L.R.B. 1302 (1944) (strike to force
an employer to violate a federal law). See generally Note, 32 N.Y.U.L. Rev. 839 (1957).
84. Any party may challenge the eligibility of any person to vote. The party challenged
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SECONDARY BOYCOTTS

A.

Introduction

A secondary boycott, which can take on a variety of forms, has been
generally described as a "combination to influence A by exerting some sort of
economic or other social pressure against persons who deal with A." 88 In
the Taft-Hartley Act, Congress for the first time focused its attention on the
problem of secondary boycotts in labor disputes, enacting sections 8(b)(4)80
and 303.87 Although the term secondary boycott was absent from the broad
language of these provisions, the legislative history reflected a congressional
intention to outlaw all forms of secondary boycotts. 88 That these provisions
have never done so is evidenced by the disclosures of the McClellan Committee and in the development by the courts and the NLRB of a confusing
and contradictory body of case law.
Section 704(a) of the Labor-Management Reporting and Disclosure Act
of 1959 climaxes a drive to change the language in section 8(b)(4) and to
place new restrictions upon secondary activity.89
Statutory Conduct and Objects Clauses
Because of its importance, the precise wording of the amended section
8(b) (4) is reproduced, in part, below. The words eliminated from the original
B.

will

nonetheless vote, but his ballot will be segregated from the unchallenged ballots. Tile
challenged ballots will not be considered unless they are sufficient in number to affect the
outcome of the election. See 24 Fed. Reg. 9111 (Nov. 7, 1959) for NLRB Rules and Regs.,
Series 8, subpart C, § 102.69. See, e.g., Pipe Mach. Co., 76 N.L.R.B. 247, 249-50 (1948).
85. Frankfurter & Greene, The Labor Injunction 43 (1930). See Gregory, Labor and
the Law 120 (2d ed. 1958).
86. 61 Stat. 141 (1947), 29 U.S.C. § 158(b)(4) (1958), as amended, Labor-Management
Reporting and Disclosure Act of 1959, § 704(a), 14 U.S. Code Cong. & Ad. News 2984-85
(1959).

87. 61 Stat. 158 (1947), 29 U.S.C. § 187 (1958), as amended, Labor-Management Reporting and Disclosure Act of 1959, § 704(e), 14 U.S. Code Cong. & Ad. News 2987 (1959).
88. In debate, Senator Taft of Ohio stated that "under the provisions of the Norris-La
Guardia Act, it became impossible to stop a secondary boycott or any other kind of a
strike, no matter how unlawful it may have been at common law. All this provision
of the bill does is to reverse the effect of the law as to secondary boycotts ....
Our committee heard evidence for weeks and never succeeded in having anyone tell us any difference
between different kinds of secondary boycotts. So we have so broadened the provision
dealing with secondary boycotts as to make them an unfair labor practice." 93 Cong. Rcc.
4198 (1947). See generally Chang, Secondary Pressures under the Taft-Hartley Act, 13 Law.
Guild Rev. 55 (1953) ; Cushman, Secondary Boycotts and the Taft-Hartley Law, 6 Syracuse L.
Rev. 109 (1954); Koretz, Federal Regulation of Secondary Strikes and Boycotts--Another
Chapter, 59 Colum. L. Rev. 125 (1959).
89. 14 U.S. Code Cong. & Ad. News 2984-85 (1959). The new amendment is substantially the *same as the proposal in the Landrum-Griffin Bill. H.R. 8400, 86th Cong., 1st Sess.
§ 705(a) (1959). Compare with S. 748, 86th Cong., 1st Sess. § 503(a) (1959). See Ryan,
Secondary Boycotts under the New Labor-Management Reporting and Disclosure Act of
1959, 34 St. John's L. Rev. 42 (1959). See also Farmer, The Status and Application of the
Secondary-Boycott and Hot-Cargo Provisions, 48 Geo. L.J. 327 (1959).
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section 8(b) (4) by the present Act are placed in brackets, while the new words
are italicized.
(b) It shall be an unfair labor practice for a labor organization or its agents
(4) (i) to engage in, or to induce or encourage any individual employed by any
person [the employees of any employer] . . . to engage in, a strike or a [concerted]
refusal in the course of his employment to use, manufacture, process, transport,
or otherwise handle or work on any goods, articles, materials or commodities or to
perform any services; or (ii) to threaten, coerce, or restrain anly person . . . where
in either case an object thereof is:
(A) forcing or requiring any employer or self-employed person to join any labor
or employer organization or to enter into any agreement which is prohibited by
section 8(e);
(B) forcing or requiring any person [any employer or other person] . . . to cease
doing business with any other person ...
1. Any Individual Employed by Any Person
Prior to the present Act, the prohibition in section 8(b) (4) was directed
against the inducement of "employees of any employer." The statutory
definitions of these terms excluded agricultural, governmental and railroad
workers, as well as supervisors and independent contractorsP0 Hence, it was
2
consistently held by the Board, 9 ' though not by the circuit courts, that
inducement directed to these groups was not unlawful. Moreover, the NLRB
initially held that some of these groups were not "persons" within the meaning
of the unamended section 8(b) (4) (A).03 This position, however, was reversed
by the Supreme Court 94
By substituting the word "individual" for "employee" and the word "person"
for "employer," the new amendment extends the secondary boycott protections of the Taft-Hartley Act to those groups formerly excluded, whether
90. See 61 Stat. 137 (1947), 29 U.S.C. §§ 152(2),(3) (1958).
91. See, e.g., Lumber Workers Union, Local 2409, 122 N.L.R.B. No. 164, 43 L.R.R1M.
1324 (Feb. 13, 1959) (railroad workers); United Hatters Union, AFL-CIO, 121 N.L.R.B.
1154 (1958) (railroad workers); International Bhd. of Teamsters, Local 554, AFLCIO, 116 N.L.R.B. 1891 (1956) (supervisor); Chauffeurs Union, Local 327, 116 N.L.R.B.
955 (1956) (independent contractors); Local 833, Int'l Union, UAW, 116 N.L.R.B. 267
(1956) (municipal employees).
92. See, e.g., W. T. Smith Lumber Co. v. NLRB, 246 F.2d 129 (5th Cir. 1957), where
the court reasoned that the statutory terms "any employer" covered a large class of
employers and not solely those within the statutory definition of employer. See International Rice Milling Co. v. NLRB, 183 F.2d 21 (5th Cir. 1950), rev'd on other grounds,
341 U.S. 665 (1951), and the recent case of Knapp v. United Steelworkers, 45 LR.RM.
2003 (D. Minn. Sept. 16, 1959).
93. See, e.g., International Bhd. of Elec. Workers, Local 5, 104 N.L.R.B. 1128 (1953)
(governmental agency); International Bhd. of Elec. Workers, Local 16, 87 N.L.R.B. 99
(1949), supplemental decision, 89 N.L.R.B. 221 (1950) (political subdivision of a state).
94. Local 25, Int'l Bhd. of Teamsters v. New York, N.H. & H.R.R., 350 U.S. 155 (1956),
wherein the Supreme Court ruled that "since railroads are not excluded from the Act's
definition of 'persons,' they are entitled to Board protection from the kind of unfair labor
practice proscribed by § 8(b) (4) (A)." Id. at 160.
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they are engaged primarily or secondarily in a labor dispute.05 The congressional hearings and debates clearly reflect Congress' intention that this
section be liberally construed.
2. Inducement of Any Individual To Engage in a Strike or Refusal
As interpreted by the Supreme Court in NLRB v. InternationalRice Milling
Co.,96 decided in 1951, the inducement or encouragement under the unamended
section 8(b) (4) had to be directed at a "concerted refusal." In that case a
union sought to induce two employees on a neutral truck not to cross a primary
picket line, and it was held by the Court that the inducement to the employees
was only in their status as individuals. Subsequent to this decision, however,
the Board found an illegal inducement when directed to a union steward
who would likely pass it on to the other employees97 or when directed to an
employee of each of several employers.98 The new amendment seeks to avoid
the nebulous distinction between individual and concerted inducements of
work refusals by eliminating the word "concerted" from section 8(b) (4). In
so doing, Congress has overcome the Rice Milling decision insofar as it related
to "concerted refusal." Thus, inducement of a single individual to engage in
work refusals, whether by threats of punitive action99 or the use of picket
lines 00 or otherwise,' 0 ' is proscribed by the new amendment.
3. To Threaten, Coerce or Restrain Any Person
As unamended, section 8(b) (4) was addressed only to the inducement of
employees. In the words of the minority members of the Senate Labor Committee:
This provides the biggest loophole in present law ....
Nothing is said about urging
or persuading the employer of the secondary employees. Thus a union having a
dispute with or attempting to organize the employees of employer A can go
directly to employer B, who either uses employer A's products or supplies employer
A with raw materials, and threaten employer
B with a strike or picket line if he
02
continues to do business with employer A.1
Section 704(a) of the instant Act changes section 8(b) (4) to make it an
unfair labor practice for a union 0"to
threaten, coerce, or restrain any person"
3
for one of the forbidden objects.'
The new amendment is certain to result in some hairsplitting decisions. It
95. An argument can be made that the presence of the word "his" in § 8(b) (4) (1) does
not forbid inducement directed at supervisors because a supervisor does not work on goods
or perform the actual services. See the editorial comments at 2 CCH Lab. L. Rep. (4th ed.)
f 5220 (1959).
96. 341 U.S. 665 (1951).
97. Local 1016, United Bhd. of Carpenters, 117 N.L.R.B. 1739 (1957).
98. Amalgamated Meat Cutters, Local 88, 113 N.L.R.B. 275 (1955), enforced, 237 F.2d
20 (D.C. Cir. 1956).
99. See, e.g., Roanoke Bldg. Trades Council, 117 N.L.R.B. 977 (1957).
100. See, e.g., Local 135, Int'l Bhd. of Teamsters, 117 N.L.R.B. 635 (1957).
101. See, e.g., Local 1016, United Bhd. of Carpenters, 117 N.L.R.B. 1739 (1957) (union
bylaws).
102. S. Rep. No. 187, 86th Cong., 1st Sess. 79 (1959).
103. See text accompanying note 89 supra.
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is to be noted that the verbs "threaten," "coerce" and "restrain" are related
to no specific acts, as opposed to the verbs employed in section 8(b) (4) (i),
nor are they defined in the Act, although "coerce" and "restrain ' make an
appearance in other sections 10 4 Yet, as it was stated on the floor of the
Senate, the distinction between persuasion and coercion and between argument
and threat is certainly not clear.' 5 Thus, it remains to be seen what evidentiary
criteria will be employed by the NLRB in interpreting this language.
Heretofore consumer picketing of a neutral employer was considered lawful
so long as it was confined to the customers' entrance.' 00 In conference, Congress
added the following proviso to section 8(b) (4):
[N]othing contained in such paragraph shall be construed to prohibit publicity,
other than picketing, for the purpose of truthfully advising the public, including
consumers and members of a labor organization, that a product or products are
produced by an employer with whom the labor organization has a primary dispute
and are distributed by another employer, as long as such publicity does not have
an effect of inducing any individual employed by any person other than the
primary employer . . . to refuse to pick up, deliver, or transport any goods, or
not to perform
any services, at the establishment of the employer engaged in such
distribution.1o7
The language employed in this proviso is latent with problems. It has been
stated that the language outlaws all picketing at the premises of a neutral
employer. But it is suggested that the proviso does not automatically operate
so as to ban all picketing at the neutral establishment. In order to be violative
of the Act, such picketing must be for an unlawful labor objective, and it must
either "restrain" or "coerce" the neutral employer or induce work refusals
by his employees. However, the various rulings of the NLRB regarding the
coercive aspect of picketing and the words "nothing ... shall be construed to
prohibit publicity, other than picketing" lend weight to the contention that
all picketing of a neutral employer, including consumer picketing, falls within
the statutory ban.
In addition to picketing, the proviso raises many other questions which
104. See, e.g., 61 Stat. 140 (1947), 29 U.S.C. §§ 158(a)(1), (b)(1) (1958).
105. See the objections of Senator Morse. 105 Cong. Rec. 16397 (daily ed. Sept. 3,
1959).
105. Compare Crowley's Milk Co., 102 N.L.R.B. 996 (1953), where picketing at the

customers' entrance of a retail milk distributor was lawful, with Capital Servicei Inc. v.
NLRB, 204 F.2d 848 (9th Cir. 1953), where picketing at the rear entrance of a retail
bakery was unlawful. See also Local 261, United Wholesale Employees, 125 N.L.R.B. No. 50,
45 L.R.M. 1129, 1131 (Dec. 2, 1959), wherein the Board stated "that the picheting was
in front of the stores is consistent with employee inducement as the store employees used
the front door entrance all day long.... " Accord, Laundry Drivers, Local 928, Il
N.L.R.B. 1435, 1437 (1957), enforced, 262 F.2d 617 (9th Cir. 1958), wherein it was said
that "such a picket line necessarily invites employees to refrain from working behind it... 11
It is to be noted that the inducement under § 8(b) (4) need not be succensful. Se H.R.
Rep. No. 510, 80th Cong, 1st Sess. 43 (1947), and NLRB v. Asociated Musicians, 226 F.2d
900 (2d Cir. 1955), cert. denied, 351 U.S. 962 (1956). Further, only "an object" of the
union's pressure need be related to the forbidden objectives. NLRB v. Denver Bldg.
Trades Council, 341 U.S. 675, 689 (1951).
107. 14 US. Code Cong. & Ad. News 2985 (1959).

FORDHAM LAW REVIEW

[Vol. 28

cannot be fully canvassed here. For example, what is permissible publicity?
In debate, it was indicated that appeals to customers by way of handbills,
newspaper advertisements and radio and television announcements would be
proper.' 08 It was also indicated that a union could hand out leaflets at the
neutral establishment. 1 9 This observation lends force to the claim that
outlawed secondary picketing will persist under the subterfuge of leaflet
distribution at the neutral establishment.
It is of interest to note that "publicity" must be for the purposes of "truthfully advising," and it cannot have "an effect" of inducing work refusals.
Obviously, the problem of what constitutes "truthfully advising" is beset
with difficulties: Is a misrepresentation of opinion sufficient to invalidate the
publicity? Will the Board have to make an unfair labor practice determination? Further, the words "an effect" relate only to work refusals at the
neutral establishment. Thus, it would appear to be lawful for a union having
a primary dispute with A to appeal to B's employees not to purchase A's
goods from B. Also it would appear to be lawful for a union to employ informational publicity so as to induce work refusals away from the neutral
establishment. However, the statutory language makes it clear that the
publicity is to be limited to the product or products produced by the primary
employer and distributed by the secondary employer.
Undoubtedly strict interpretation of the terms "truthfully advising" and
"an effect" will seriously limit a union's right to publicize its dispute with the
primary employer. However, since the proviso resulted from a compromise, it
is speculative whether Congress intended a strict interpretation of these terms. 110
C. Primary and Secondary Activity
Appended to the secondary boycott ban in section 8(b)(4)(B) is the
proviso that "nothing contained in this clause shall be construed to make
unlawful, where not otherwise unlawful, any primary strike or primary picketing.""' The conference committee expressly indicated in its report that
Congress intended to preserve the present dichotomy between primary and
secondary activity, leaving it to the Board and courts to determine what is
permissible primary and unlawful secondary activity. 1 2 A review of the
existing law in this area is necessary.
1. Activity at the Primary Premises
It was early recognized that picketing at the premises of a primary employer,
with whom a union has a dispute, is lawful albeit it may cause inconveniences
to secondary employers doing business with the primary employer.113 Referring
108. 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy),
109. Ibid.
110. In the words of Senator Kennedy: "We were not able to persuade the House
conferees to permit picketing in front of that secondary shop, but we were able to
persuade them to agree that the union shall be free to conduct informational activity short
of picketing." 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959).
111. 14 U.S. Code Cong. & Ad. News 2985 (1959).
112. H.R. Rep. No. 1147, 86th Cong., 1st Sess. 38-39 (1959).
113. See Oil Workers Union, Local 346, CIO, 84 N.L.R.B. 315 (1949).
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to such picketing,
the Supreme Court stated in NLRB v. Denver Bldg. Trades
Council"4 that it "was no more than was traditional and permissible in a
primary strike." While this reasoning undoubtedly persists, picketing at the
primary premises is subject to limitations, especially where the neutral employer
and employees work on the premises of the primary employer.1n 5 For example,
the NLRB has recently held that if the picketing is conducted at a special
gate set aside for the neutral employees, it will be considered unlawful as
being done to "enmesh these employees of the neutral employers in its dispute
with the company.""16
2. Activity at the Common Situs
The Board and courts have experienced much difficulty in determining what
is lawful primary activity where the premises are occupied by both the
primary and secondary employer. Basically, the problem is to strike a balance
between the right of a union to picket in a primary dispute and the right of
the secondary employer to be free in a controversy with which he is not involved.
In an effort to deal with the situation where the business operations of a
primary employer are ambulatory and rest temporarily at the premises of
a neutral employer, the NLRB has consistently, though not unanimously,
followed its famous Moore Dry Dock"17 rules:
Picketing of the premises of a secondary employer is primary if it meets the following conditions: (a) the picketing is strictly limited to times when the situs of
dispute is located on the secondary employer's premises; (b) at the time of the
picketing the primary employer is engaged in its normal business at the situs;
(c) the picketing is limited to places reasonably close to the location of the situs;
and (d) the picketing discloses clearly that the dispute is with the primary employer.
A fifth condition was added in the Washington Coca-Cola"8s case, wherein a
union called a strike for recognition against the Washington Coca-Cola
114. 341 U.S. 675, 687 (1951).
115. In Retail Fruit & Vegetable Clerks, Local 1017 v. NLRB, 249 F.2d 591 (9th
Cir. 1957), the court stated: "As we understand this statute there are two necessary
requirements to find a violation of it. These are: (1) Independent neutral employers ...
and (2) the union must have as an object of its picketing ... the inducement or encouragement of the neutral employees to engage in a concerted refusal to work for their
neutral employer, so that the neutral employer will cease doing business with the primary
employer. . . ." Id. at 594.
116. Local 761, Int'l Union of Elec. Workers, 123 N.L.R.B. No. 180, 44 L.R.R.M. 1173,
1174 (June 8, 1959). However, it is of interest to note that here the union made oral
appeals to the neutral employees not to cross the picket line; whereas, in United Elec.
Workers, 85 N.L.R.B. 417 (1949), picketing of the entire premises of the primary employer,
including a special entrance set aside for neutral employees, vas lawful. In that case, the
neutral employees were informed that they were free to pass through the picket line if
they wished to do so. See also Sperry v. United Packinghouse Workers, Local 20, 45
L.R.RM. 2474 (D. Kan. Dec. 11, 1959).
117. Sailors' Union, 92 N.L.R.B. 547, 549 (1950) (popularly called Moore Dry Dock
Co.).
118. Brewery Drivers, Local 67, AFL, 107 N.L.R.B. 299 (1953), enforced, 220 Fa2d 3s0
(D.C. Cir. 1955) (popularly called Washington Coca-Cola Co.).
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Bottling Works and picketed the company's plant and delivery trucks at the
premises of its customers. Finding a secondary boycott violation, the NLRB
held that the union had an adequate opportunity to picket at the primary
employer's premises. Accordingly, when the picketing was conducted at the
secondary premises, the Board reasoned that it was designed to induce work
refusals.

Although the Moore Dry Dock and Washington Coca-Cola decisions have

been liberally construed by the Board, 19 encompassing activity at construction sites' 20 and at premises where both primary and secondary employees
work, 12 1 they have not met with complete judicial approval. Thus, in the
Otis Massey case,' 2 2 decided in 1955, a union representing warehouse employees
picketed not only the warehouse but also a common site where the struck
employer had engaged other workers. The NLRB had found a secondary
boycott violation because there was a noncommon site at which to picket.
The Court of Appeals for the Fifth Circuit reversed, reasoning that the union
should be permitted to enlist the aid of all the employees of the primary
employer. Similarly, in the Campbell Coal case,' 123 the Court of Appeals for
the District of Columbia rejected the Board's use of the Washington Coca-Cola
doctrine to prevent picketing at the common site, holding that other factors
had to be considered in determining whether a secondary boycott violation
24
existed.
Notwithstanding this disagreement by two circuit courts, 12 Congress, in
119. See, e.g., International Woodworkers, 125 N.L.R.B. No. 33, 45 L.R.R.M. 1081
(Nov. 20, 1959) (picketing of a ship was violative of the secondary boycott ban because
no primary employees were present) ; International Organization of Masters, 125 N.L.R.B.
No. 19, 45 L.R.R.M. 1059 (Nov. 12, 1959) (picketing at neutral docks lawful, whereas
picketing at terminals was unlawful); General Drivers, Local 984, 116 N.L.R.B. 1559
(1956), enforced, 251 F.2d 494 (6th Cir. 1958) (picketing unlawful because the employer
had a permanent place of business); Local 657, Int'l Bhd. of Teamsters, 115 N.L.R.B. 981
(1956) (ambulatory picketing unlawful, partly because the employer had a permanent
place of business); General Teamsters, Local 249, 112 N.L.R.B. 311 (1955) (picketing
unlawful because of signs and picket line conduct).
120. See, e.g., Local 660, Int'l Bhd. of Elec. Workers, 125 N.L.R.B. No. 52, 45 L.R.R.M.
1139 (Dec. 2, 1959). See also General Drivers, Local 577, 122 N.L.R.B. No. 153, 43
L.R.R.M. 1287 (Feb. 4, 1959), enforced, 45 L.R.R.M. 2281 (D.C. Cir. Dec. 17, 1959).
121. See, e.g., Retail Fruit & Vegetable Clerks, Local 1017 v. NLRB, 116 N.LR.B.
856 (1956), enforced, 249 F.2d 591 (9th Cir. 1957) (shopping center); Chauffeurs Union,
Local 135, 106 N.L.R.B. 629 (1953), enforced, 212 F.2d 216 (7th Cir. 1954) (filling station).
122. NLRB v. General Drivers, Local 968, 225 F.2d 205 (5th Cir.), cert. denied, 350
U.S. 914 (1955) (popularly called Otis Massey).
123. Sales Drivers, Local 859 v. NLRB, 229 F.2d 514 (D.C. Cir. 1955), cert. denied,
351 U.S. 972 (1956) (popularly called Campbell Coal).
124. The case was remanded to the Board which again found a secondary boycott
violation. 116 N.L.R.B. 1020 (1956). Here the NLRB based its decision on the union's
appeals to the neutral employees. On appeal, the ruling was affirmed. Truck Drivers,
Local 728 v. NLRB, 249 F.2d 512 (D.C. Cir. 1957), cert. denied, 355 U.S. 958 (1958).
125. But see Piezonki v. NLRB, 219 F.2d 879 (4th Cir. 1955); NLRB v. Local 55, 218
F.2d 226 (10th Cir. 1954); NLRB v. Chauffeurs Union, Local 135, 212 F.2d 216 (7th Cir.
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conference, expressly approved the Board's implementation of the Moore Dry
Dock and Washington Coca-Cola rules.'
Whether there will be a change in

attitude by these circuit courts is problematical. Although it may be true,
as pointed out by these courts, that the NLRB has placed a somewhat
mechanical emphasis on the use of these rules, they do afford a number of
tests for deciding what is lawful primary activity. Therein lies their value.
However, in light of the varied restrictions placed upon union activity by the
present Act, a persuasive argument can be made that the Board should apply
T
them with less rigidity, particularly with respect to the construction industry.22
This would appear to be a desirable middle ground.
3. Activity at the Premises of an "Ally"
The unamended section 8 (b) (4) protected neutral employers from secondary
activity1 8 Thus, if an employer was allied with the primary employer in a
particular dispute, he was not considered a neutral, but rather he "stood in
the shoes" of the primary employer. What this meant, of course, was that
picketing of the employer was lawful. The conference committee, rejecting a
provision in the Landrum-Griffin Bill relating to this doctrine,1- 9 stated that
the committee "did not wish to change the existing law"'-O in the area.
The "ally" doctrine has been found applicable in but a few cases. In the
leading Ebasco case,' 3 ' a federal district court refused to enjoin picketing of a
subcontractor who performed "struck work"'132 under a contract with, and
under the direction of, a struck manufacturer. Seven years later the doctrine
1954); NLRB v. Service Trade Chauffeurs, Local 145, 191 F.2d 65 (2d Cir. 1951). See also
NLRB v. Truck Drivers, Local 728, AFL, 223 F.2d 791 (5th Cir. 1956).
126. See HR. Rep. No. 1147, 86th Cong., 1st Sess. 38 (1959).
127. In debate, it was pointed out that the Supreme Court decisions in NLRB v. Denver
Bldg. Trades Council, 341 U.S. 675 (1951), and International Bhd. of Elec. Workers v.
NLRB, 341 U.S. 694 (1951), seriously curtailed the ability of a union in the construction
industry to picket. Thus, the House Labor Committee proposed an amendment Vhich
would have legalized picketing in the construction industry at the site of a labor dispute
notwithstanding the effect upon the employees of other contractors at the site. See HR.
8342, 86th Cong., 1st Sess. § 702(c) (1959). However, this amendment was rejected by
Congress, but Senators Kennedy and Kuchel have introduced a bill, S. 2643, 86th Cong.,
1st Sess. (1959), to achieve this purpose. Hearings are to be held in the next sesson of
Congress. 105 Cong. Rec. 16416 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy).
128. That only disinterested employers were intended the secondary boycott protection
see 95 Cong. Rec. 8709 (1949) (remarks by Senator Taft).
129. H.R. 8400, 86th Cong., 1st Sess. § 705(a) (1959). With respect to this amendment,
Senator Kennedy stated, in presenting the conference report, that "the language...
was far more restrictive than the present law. . . ." 105 Cong. Rec. 16414 (daily ed. Sept.
3, 1959).
130. HR. Rep. No. 1147, 86th Cong., 1st Sess. 38-39 (1959).
131. Douds v. Metropolitan Fed'n of Architects, Local 231, 75 F. Supp. 672 (S.D.I.Y.
1948) (popularly called Ebasco).
132. This expression refers to work which would not have been done by the subcontractor but for the labor dispute. However, it is to be noted that the mere existence of a
contractor-subcontractor relationship does not justify the invocation of the ally doctrine
or the "struck work" label See Metal Polishers Union, AFL, 86 N.L.R.B. 1243 (1949).
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There a struck
was successfully invoked in the Royal Typewriter case.
employer instructed customers whose typewriters he had contracted to repair
to have the repairs made at other shops. The struck employer paid these
shops for the repairs. In finding no violation of the secondary boycott ban
when the striking union picketed these shops, the Court of Appeals for the
Second Circuit reasoned:
[A]n employer is not within the protection of 8(b)(4)(A) when he knowingly
does work which would otherwise be done by the striking employees of the primary
employer and where this work is paid for by the primary employer pursuant to an
arrangement devised and originated by him to enable him to meet his contractual
obligations. The result must be the same whether or not the primary employer
makes any direct arrangement with the employers providing the services.184
That the NLRB has applied the ally doctrine sparingly, 186 that its most
recent decisions have been reversed by the circuit courts,130 and that the
doctrine is inapplicable to an ordinary relationship between two employers,
which relationship continues during the strike period, raises the objection that
the doctrine is of little importance. This objection is of questionable validity
because the doctrine does preclude a struck employer from mitigating the
effects of primary activity by "farming out" work. Further, it is to be noted
that the existence of any ally relationship forestalls the application of the
secondary boycott ban.
IV.

"HOT CARGO" AGREEMENTS
A. Background

Shortly after the enactment of the Taft-Hartley Act unions began to insert
in collective bargaining agreements a so-called hot cargo provision, reserving
to employees the right to refuse to handle the products of an "unfair" employer,
that is, one involved in a labor dispute. Thus, the question arose whether
such a provision could be a defense to an unfair labor practice charge under
section 8(b) (4) (A), relabelled section 8(b) (4) (B). 137
133. NLRB v. Business Mach. Mechanics, Local 459, 228 F.2d 553 (2d Cir. 1955),
cert. denied, 351 U.S. 962 (1956) (popularly called Royal Typewriter).
134. 228 F.2d at 559.
135. See National Union of Marine Cooks, 87 N.L.R.B. 54 (1949) (one straight line
operation). For other cases see Koretz, Federal Regulation of Secondary Strikes and
Boycotts-Another Chapter, 59 Colum. L. Rev. 125, 142-43 (1959).
136. See Bachman Mach. Co. v. NLRB, 266 F.2d 599 (8th Cir. 1959); J.G. Roy & Sons
Co. v. NLRB, 251 F.2d 771 (1st Cir. 1958).
137. See text accompanying note 89 supra. An example of a hot cargo clause is as
follows:
It shall not be a violation of this contract and it shall not be cause for discharge If any
employee or employees refuse to go through the picket line of a union or refuse to handle
unfair goods. . . . '[U]nfair goods' . . . includes, but is not limited to, any goods or
equipment transported, interchanged, handled, or used by any carrier, whether party to
this agreement or not, at whose terminal or terminals or place or places of business there
is a controversy between such carrier or its employees on the one hand, and a labor union
on the other hand. ...
McAllister Transfer, Inc., 110 N.L.R.B. 1769, 1775 (1954).
See generally Barker, Evolution of the Secondary Boycott and Modification of the "Hot
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The validity of hot cargo agreements was initially passed on in the case of
Conway's Express. 38 There a struck employer had business dealings with
several secondary employers who had hot cargo contracts with the striking
union. The union instructed secondary employees not to handle the struck
employer's products, and thereupon a section 8(b) (4) (A) charge was filed
with the NlLRB. The Board held that the union's action did not violate the
secondary boycott ban. This decision was affirmed by the Court of Appeals
for the Second Circuit, the court holding that "consent in advance to honor a
hot cargo clause is not the product of the union's forcing or requiring any
employer . . . to cease doing business with any other person."139
Shortly thereafter, decisions by the NLRB and circuit courts interjected a
great deal of confusion and uncertainty in the area, 140 thereby necessitating a
Supreme Court ruling. In the leading Sand Door case, 141 decided in 195S8,
the Court held that "inducements of employees that are prohibited under
section 8(b)(4) (A) in the absence of a hot cargo provision are likewise
prohibited when there is such a provision."' 4 2 In an opinion written by Mr.
Justice Frankfurter, the Court reasoned that Congress intended secondary
employers to have the right to choose whether or not to boycott in a concrete
situation and, therefore, a previously executed hot cargo agreement is unavailing. However, the Court refused to find hot cargo agreements per se illegal,
noting that if an employer freely honors such an agreement, it is lawful. 14 3
B.

Cmgressional Action

Adding a new section 8(e) to the Taft-Hartley Act, the instant Act outlaws
in some rather sweeping language the traditional hot cargo agreements, making
it an unfair labor practice for both labor organizations and statutory employers
to enter into any such agreement, express or implied.144 Section 8(e) also
provides that "any contract or agreement entered into heretofore or hereafter
Cargo" Clause Defense, 11 Sw. L.J. 455 (1957); Comment, 26 Fordham L. Rev. 522 (1957);
Comment, 25 U. Chi. L. Rev. 182 (1957).
138. 87 N.L.R-B. 972 (1949), enforcement granted sub nom. Rabouin v. NLRB, 19S
F.2d 905 (2d Cir. 1952).
139. 195 F.2d at 912.
140. For an excellent study of these decisions see Comment, 26 Fordham L. Rev. S22
(1957).

141.

Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93 (1958)

(popularly

called Sand Door). See Note, 27 Fordham L. Rev. 446 (1958); Note 57 Mich. L. Rev. 291
(1958); Note, 10 Syracuse L. Rev. 143 (1958).
142.

357 U.S. at 106.

143. See Galveston Truck Line v. Ada Motor Lines, 42 L.R.R.M1. 2662 (1958), where
the court, refusing to rule on the validity of hot cargo clauses, found a common carrier
liable for breach of its duty to transport goods.

144. Section 704(b) of the instant Act reads: "It shall be an unfair labor practice for
any labor organization and any employer to enter into any contract or agreement, e-xpres
or implied, whereby such employer ceases or refrains or agrees to cease or refrain from
handling, using, selling, transporting or otherwise dealing in any of the products of any
other employer, or to cease doing business with any other person... 1114 US. Code
Cong. & Ad. News 2985 (1959).
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containing such an agreement shall be to such extent unenforcible and

void

....

-145

Coupled with section 8(e) are sections 8(b) (4) and 8(b) (4) (A),

which make inducement or coercion to achieve such an objective an unfair
146
labor practice.
In the Senate Bill 147 and House Labor Committee Bill 148 the proposed
amendments outlawed only hot cargo agreements signed by common carriers
subject to the Interstate Commerce Act. 40 However, it was argued in the
debates on the Landrum-Griffin Bill that the coverage should be more extensive because such agreements were repugnant to the philosophy of the TaftHartley Act. The result was the passage of sections 8(b) (4) (A) and 8(e), 150
which clearly represent an attempt by Congress to regulate more stringently
all phases of secondary activity.
Certain problems are to be noticed in connection with section 8(e). The
words "any contract or agreement, express or implied" are apparently broad
enough to cover collective bargaining clauses whereby the employer agrees
not to discharge an employee for refusal to cross a primary picket line.1' 1 1If2
this be so, the Supreme Court's dictum in NLRB v. Rockaway News Co.
that a union and an employer could "embody in their contract a provision
against requiring an employee to cross a picket line if they so agree"1 6"' will
have been effectively ignored. Yet it can be strongly suggested that Congress
intended no such result. Section 8(b)(4) explicitly states that it shall not
be unlawful for an employee to refuse to cross a picket line established at
premises other than his own employer's, provided the striking union has
been approved or ratified by a majority of the primary employees. 0 4 However, this provision is limited to 8(b) (4) and there is no similar provision in
8(e). Notwithstanding, it is submitted that section 8(e) reflects a congressional purpose to outlaw the traditional hot cargo clauses and not clauses
giving employees a right not to cross a primary picket line. Such a construction
blends with the guarantee of section 8(b) (4).
The words "any contract . . . entered into heretofore ... containing such an
agreement shall be to such extent unenforcible and void .. ." may render ineffective for contract bar purposes a number of contracts entered into prior to the
145. 14 U.S. Code Cong. & Ad. News 2985-86 (1959).
146. See the text accompanying note 89.
147. S. 1555, 86th Cong., 1st Sess. § 707(a) (1959).
148. H.R. 8342, 86th Cong., 1st Sess. § 705(a) (1959).
149. 49 Stat. 543 (1935), 49 U.S.C. § 301 (1958).
150. Compare these with H.R. 8400, 86th Cong., 1st Sess. § 705(b) (1959).
151. Also the words are broad enough to cover an agreement whereby the employer Is
not to subcontract work out of the bargaining unit.
152.

345 U.S. 71 (1953).

153. Id. at 80.
154. "[N]othing contained in this subsection shall be construed to make unlawful a
refusal by any person to enter upon the premises of any employer (other than his own
employer), if the employees of such employer are engaged in a strike ratified or approved
by a representative of such employees whom such employer is required to recognize under
this Act. . . ." 14 U.S. Code Cong. & Ad. News 2984 (1959).

1959-60]

COMMENTS

763

effective date of the new amendments.', It would seem, however, that the
existence of
separability and savings clauses will be determinative of this
06
problem.'
C. Exceptions
Section 8(e) expressly excepts from the hot cargo ban certain contracts in
the construction and garment industries. Representing examples of legislative
discretion, the underlying rationale for this was that Congress felt a need "to
avoid serious damage to the pattern of collective bargaining in these industries.',57
1. Construction Industry
The exemption for the construction industry states: "That nothing in this
subsection (e) shall apply to an agreement between a labor organization and
an employer in the construction industry relating to the contracting or subcontracting of work to be done at the site of the construction, alteration, painting, or repair of a building, structure, or other work ...

2"'6 It is of interest

to note that the exemption pertains only to section 8(e). Hence, the Sand Door
decision appears to be still controlling. The words of the exemption and the
report of the conference committee support the conclusion that it is unlawful
in the construction industry under sections 8(b)(4), 8(b)(4)(A) and
8(b)(4)(B) for a union to coerce or induce any employer to enter into a
hot cargo agreement as well as to force or require "any person to cease
doing business with any other person.. .."
Post legislative comment in this area has centered on the meaning of the
words "to be done." It has been acutely argued that the words refer to work
that could be done on the jobsite as well as work that actually is done on the
site.1 9 Resort to the legislative debates 0c and the report of the conference
committee,' 6' however, indicates that the exemption is to apply only to
155. See pp. 766-67 infra.
156. See, e.g., NLRB v. Rockaway News Supply Co., 345 US. 71 (1953), where
an illegal union security clause did not taint the no-strike and arbitration clauses of the
contract because there was a savings and separability clause. Id. at 79 n.5.
157. 105 Cong. Rec. 16414 (daily ed. Sept. 3, 1959) (remarks by Senator Kennedy).
See the recent case of Brown v. Local 17, Amalgamated Lithographers, 45 L.RR.M. 2577,
2585 (ND. Cal. Jan. 13, 1960), where the court stated that "mere lack of uniformity in the
congressional exercise of the commerce power does not constitute a denial of due process."
158. 14 U.S. Code Cong. & Ad. News 2956 (1959). (Emphasis added.)
159. Senator McNamara has stated that "it was the intent of the conferees that
. . .8(e) applies whenever the work involved could be performed at the construction
site. ' 105 Cong. Rec. A8141 (daily ed. Sept. 14, 1959). On the other hand,
Representative Kearns of Pennsylvania has taken the position that the exception permits
agreements only with respect to work actually done on the jobsite. 105 Cong. Rec. A8611
(daily ed. Oct. 5, 1959).
160. See, e.g., 105 Cong. Rec. 16415 (daily ed. Oct. 5, 1959), where Senator Kennedy
declared that "the proviso does not cover boycotts of goods manufactured in an industrial
plant for installation at the jobsite, or suppliers who do not work at the jobsite... 2
161. HR. Rep. No. 1147, 86th Cong., 1st Sess. 39 (1959) where it was stated that "the
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work actually done on the site. Further, the words "to be" seem to import
the actual and not the possible. In any event, judicial interpretation is
expected.
2. Garment Industry
The exemption applies to "a jobber, manufacturer, contractor, or subcontractor working on the goods or premises of the jobber or manufacturer
or performing parts of an integrated process of production in the apparel and
clothing industry .... ,1102 Unlike the construction industry, the exemption here
extends to section 8(b) (4) (B). Thus, it seems clear that it is permissible
in the garment industry for a union to exert pressure to secure compliance
with a lawfully executed agreement. Whether the courts will enforce such
agreements remains uncertain. However, the Act expressly provides "that
nothing in this Act shall prohibit the enforcement of any agreement which is
within the exception."' 163 Therefore, there is no sound reason for denying
enforcement to such agreements.
V.

ORGANIZATIONAL

AND RECOGNITIONAL PICKETINo

Section 704(c) of the Labor-Management Reporting and Disclosure Act
of 1959 adds a new section 8(b) (7) to the Taft-Hartley Act, outlawing under
certain circumstances picketing, or the threat thereof, by a noncertified union
"where an object thereof is forcing or requiring an employer to recognize
or bargain with a labor organization as the representative of his employees,
or forcing or requiring the employees of an employer to accept . . . such
labor organization as their collective bargaining representative . . . ."
Such
picketing is prohibited if: (1) another union has been lawfully recognized
by the employer and no representation question can be raised under the TaftHartley Act- (2) a valid election has been held under section 9(c) of the
Act during the preceding twelve months; or (3) an election petition has not
been filed within a reasonable period of time not exceeding thirty days. 10 0
Though a motivating factor behind the passage of this amendment was the
lessening of the effect of industrial strife on the public, the main congressional
desire was to protect the self-organizational rights of employees by eliminating
certain practices from the labor scene. Underscored by the investigations and
hearings of the McClellan Committee were several inadequacies in the TaftHartley Act with respect to picketing. It was pointed out that section 8 (b) (1)
had never been construed to prohibit organizational picketing 00 nor recognitional picketing by a minority union until recently.' 0 7 Consequently, it was
proviso relates only and exclusively to the contracting or subcontracting of work to be
done at the site of the construction."

162. 14 U.S. Code Cong. &Ad. News 2986 (1959).
163. Ibid.
164. Ibid.
165. 14 U.S. Code Cong. &Ad. News 2986-87 (1959).
166. Picketing is said to be organizational when it is designed to persuade employees
to join a union. See NLRB v. Bakery Workers, Local 50, 245 F.2d 542 (2d Cir. 1957).
167. Picketing to compel an employer to recognize a union is usually referred to as
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indicated that unions on occasion were able to achieve representative status

without regard to the preferences of the employees in question.' G5 Reacting
to these disclosures, Congress passed the present amendment, placing extensive
restrictions on a union's ability to organize.

Section 8(b) (7) bans picketing, or the threat thereof, to "force" or "require"
recognition or organization. Precisely what is meant by these terms is unclear.
A dictionary definition supports the conclusion that they embrace any compulsion or coercion against one's will. Therefore, it can be argued that the
mere presence of a picket line generates such pressure. Furthermore, it is
to be noted that only "an object" of the picketing has to be related to organization or recognition. That these words are to be interpreted liberally is indicated by the fact that several proposals before Congress contained the words
"the object."' 69 Hence, it appears that the primary motive for the picketing
need not be recognition or organization. 70 It should also be noted that the
statutory words "to picket... any employer where an object thereof is forcing
or requiring any employer" seem to cover picketing of a secondary employer
so as to put pressure on the primary employer for recognition. However, this
would appear to be superfluous in light of section 8(b)(4)(B).

With this statutory background in mind, individual attention is turned to
the three -conditions under which recognitional and organizational picketing

are forbidden and to the Curtis Bros.17 ' and Alloy 172 line of cases.

recognitional picketing. The distinction, however, between organizational and recognitional
picketing is certainly not clear. "Although organizational pickets presumably do not want
recognition until they have organized a majority of the employees, the differences in the
kind of pressure exerted and the ultimate objective are difficult to perceive.... The
distinction has arisen largely by way of rationalization by judges of their opinions; when
they wish to enjoin picketing it is labeled 'recognition'; when they feel it should not be
enjoined it becomes "organizational."' Bureau of National Affairs, The Labor Reform Law
94 (1959).

The Taft-Hartley Act contained only two provisions relating specifically to recognitional
picketing. Section 8(b)(4)(C) outlawed such picketing if another union had been certified
by the Board. 61 Stat. 141 (1947), 29 U.S.C. § 158(b)(4)(C) (1958). Section 8(b)(4)(B)
dealt with the secondary aspects of recognitional picketing. 61 Stat. 141 (1947), 29 US.C.
§ 158(b)(4)(B) (1958).
168. See S. Rep. No. 187, 86th Cong., 1st Sess. 32 (1959) (minority views). Reported
here is some testimony given by Godfrey P. Schmidt, former monitor of the Teamsters
Union, before the McClellan Committee: "[N]o labor reform can be effectuated unless
recognitional and organizational picketing is banned. . . . [T]be coercive thrust of the
picket line should [not] be permitted to be used to prevent free choice of bargaining
agents, which is supposed to be central to the labor relations policy of this country....
[Sluch situations [exploitation of Puerto Rican workers] are far more rare . . . than the
situation of backdoor agreements between corrupt or dictatorial labor leaders and employers, both of whom turn their backs on employees' wishes ... ."
169. See, e.g., S. 1555, 86th Cong., 1st Sess. § 708 (1959); S. 748, 86th Cong., 1st Seas.
§ 504(a) (1959); H.R. 8342, 86th Cong., 1st Sess. § 705(a) (1959).
170. See note 193 infra.
171. Drivers, Local 639, 119 N.L.R.B. 232 (1957), rev'd, - F.2d - (D.C. Cir. 195s),
cert. granted, 359 U.S. 965 (1959) (popularly known as Curtis Bros.).
172. International Ass'n of Machinists, Lodge 942, AFL-CIO, 119 N.L.R.B. 307 (1957),
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Section 8(b)(7)(A)

As noted, subsection (A) outlaws recognitional and organizational picketing
where another union has been lawfully recognized and a question of representation "may not appropriately be raised .
,u7 The language employed
"...
and the congressional debates clearly indicate that the purpose of this subsection is to incorporate the Board's contract bar rules.' 74 That being the
case, the legality of picketing under this subsection is directly dependent on
a union's right to raise a question of representation during the term of a
collective bargaining agreement.
Although there was no mention of the contract bar doctrine in the
Wagner and Taft-Hartley Acts, it was early recognized by the NLRB that
to permit an election at any time during a contract term would not be conducive to the statutory objective of stability in labor relations. 175 Thus, in
order to accommodate the statutory interests in stability and change and to
prevent interunion raiding, the Board enunciated criteria whereby a union could,
during the term of a contract, petition for certification as the representative
of the contract unit. The present criteria are largely the result of the NLRB's
decision in Pacific Coast Ass'n of Pulp & Paper Mfrs.,170 decided in 1958.
Therein the Board established the general rule that a collective bargaining
agreement for a fixed term may bar an election for two years, but no longer.171
Subsequently, the NLRB ruled in Deluxe Metal Furniture Co.,y 8 that a petition for election may be filed from 60 to 150 days before the expiration date
of such a contract. Hence, if a petition is timely and is in compliance with
the Board's standards pertaining to the showing of employee interest, it is suggested that a rival union can commence an organizational campaign, including
picketing, under section 8(b) (7) (A) at least five months before the expiration
date of a contract having a fixed term of two years. Of course, an existing
contract may not be a bar if there is a schism in the contracting union'O or
enforced in part and set aside in part, 263 F.2d 796 (9th Cir. 1959), petition for cert.
filed, 28 U.S.L. Week 3002 (U.S. April 24, 1959) (No. 57) (popularly known as Alloy).
173. 14 U.S. Code Cong. &Ad. News 2986 (1959).
174. As noted by Senator Kennedy: "(A) covers the situation where a contract with

another union is a bar to an election. If the contract is not a bar, either because the Incumbent union was recognized improperly or lacked majority support, or because the
contract had run for a reasonable period, a question concerning representation could
appropriately be raised and . . . (A) would not bar the picketing. . . ." 105 Cong. Rec.
16415 (daily ed. Sept. 3, 1959). See generally Freidin, The Board, The "Bar," and The
Bargain, 59 Colum. L. Rev. 61 (1959).
175. National Sugar Ref. Co., 10 N.L.R.B. 1410 (1939). See New Eng. Transp. Co.,
1 N.L.R.B. 130 (1936), wherein the contract bar defense was first asserted, though un-

successfully.
176.
177.
treated
L.R.R2..
178.
179.

121 N.L.R.B. 990 (1958).
What this means is that a contract for a term longer than two years will be
as one for a two year period. See General Elec. Co., 125 N.L.R.B. No. 91, 45
1177 (Dec. 14, 1959).
121 N.L.R.B. 995 (1958).
See, e.g., Hershey Chocolate Corp., 121 N.L.R.B. 901 (1958).
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an illegal union security clause'8 0 or if an employer improperly recognizes
a union.' 8 '

B. Section 8(b)(7)(B)
Subsection (B), banning recognitional or organizational picketing by a
rival union for a period of one year after the NLRB has conducted a representation election in a given unit, is another manifestation of the philosophy
behind section 9(c)(3)182- and the Board's one-year certification rule.8
Senator Taft said that section 9(c) (3) was adopted "so that there shall not be
a constant stirring up of excitement by continual elections. The men choose a
bargaining agent... until the end of that year." 84 In Brooks v. NLRB,'85
the Supreme Court stated the philosophy as "furthering industrial stability
...

with due regard to administrative prudence."

Even if no union is certified as a result of an NLRB election in a particular
unit, subsection (B) nonetheless outlaws organizational or recognitional
picketing for one year. Though the "equities" might be otherwise,280 the
rationale is that the employees have expressed their desire to remain unrepresented. However, if a union has been certified, section 8(b)(4)(C) would
prohibit such picketing by a rival union, but the restrictions of sections 8(b)
(4) (C) and 8(b) (7) are not applicable to the certified union.
C. Section 8(b)(7)(C)
Subsection (C) operates so as to permit recognitional or organizational
picketing for a "reasonable period of time not to exceed thirty days ... 218
However, before the expiration of this time, an election petition must be filed
and thereupon the NLRB is to conduct an election "forthwith" albeit the
180. See, e.g., Keystone, Coat, Apron & Towel Supply Co., 121 N.L.R.B. SSO (1958).

181. It has been argued that subsection (A) "opens the door" for sweetheart contracts,
that is, contracts arrived at through collusion of union and management. This objection
appears to be tenuous because subsection (A) is designed to incorporate the Board's contract bar rules and, therefore, if a union does not represent a majority of the employees
at the time the contract is executed, the contract will not be a bar. See note 174 supra.
Further, if an employer is charged with illegally dominating or assisting a union under
§ 8(a) (2) of the Taft-Hartley Act, 61 Stat. 140 (1947), 29 U..C. § 153(a) (2) (1958),
§ 704(d) of the instant act, amending § 10(1) of the Taft-Hartley Act, directs the regional
attorney not to apply for a temporary restraining order. Hence, picketing could continue.
182. 61 Stat. 144 (1947), 29 U.S.C. § 159(c) (3) (1958). This section says that "no
election shall be directed in any bargaining unit or any subdivision within which in the

preceding twelve-month period, a valid election shall have been held ....

"

183. This rule permits a union to bargain for a collective bargaining contract free from
rival claims for a period of one year after the date of certification. See Weston Biscuit
Co., 117 N.L.R.B. 1206 (1957). If a contract is executed within the certification year,
the contract will control with respect to the appropriateness of a representation petition.
22 NLRB Ann. Rep. 29 (1957).
184. 93 Cong. Rec. 3838 (1947).
185. 348 U.S. 96, 103 (1954).

186. 105 Cong. Rec. 16400 (Sept. 3, 1959) (remarks by Senator Morse).
187. 14 U.S. Code Cong. & Ad. News 2986 (1959).
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provisions of section 9(c)(1) or a substantial showing of interest by a labor
organization have not been satisfied. 188
Subsection (C), largely formulated by the conference committee, raises
a question concerning the meaning of "reasonable period of time." While the
Board may adopt thirty days for such a period, reasonableness can vary
with the facts of each case. If this be so, the resulting uncertainty will give
cause for concern because a union is not afforded any definitive criterion as
to when its conduct may and will violate section 8(b)(7). However, if an
election petition is filed within thirty days and, before the expiration of a
reasonable period, it appears that picketing is permissible until the conclusion
of the election, which may exceed the thirty-day period. 189 Of course, if the
union wins the election it can continue to picket. However, it is to be noted
that, while section 8(b)(7)(C) seems to permit a union petition for a quick
election, the recent regulations of the Board, requiring an unfair labor practice
charge as a prerequisite to a speedy election, negative such a possibility. 100
These regulations, however, appear to be inconsistent with the statutory
language. The proviso appended to section 8(b)(7)(C) directs the NLRB
to conduct an election, once a petition has been filed, without regard to the
absence of a showing of a substantial interest on the part of the labor organization. Obviously, this language can only contemplate a union petition. However, it can be argued that in view of the fact that Congress rejected a proposal
for prehearing elections, 191 the Board regulations are consistent with the statutory purpose of safeguarding the self-organizational rights of employees.
Certainly cognizant of the first amendment limitations, the conference committee added in a carefully framed proviso, not unlike the proviso appended
to section 8(b)(4), "that nothing in . . . (C) shall be construed to prohibit
188. The Board's election process is put in motion by the filing of a petition. If a union
files a petition, it must show that it has been designated by at least 30% of the employees.
If an employer files a petition, the showing of employee interest in the union is unnecessary. In either case, once a petition is filed the Board's regional office conducts an
investigation so as to ascertain whether a question of representation exists. Assuming that
a question does exist, the speed with which the election is conducted depends on whether
the election is consented to or contested. With the former, the parties agree on the bargaining unit, the eligibility of employees to vote and the time and place of the election. Thus,
formal hearings are eliminated. A contested election, however, necessitates the holding of
formal hearings and, therefore, consumes time. Moreover, the filing of an unfair labor
practice charge will usually postpone the election until the NLRB has made a determination regarding the charge. See 24 Fed. Reg. 9109-12 (Nov. 7, 1959) for NLRB Rules and
Regs., Series 8, subpart C, §§ 102.60-.72. Section 8(b)(7)(C) dispenses with the usual
election procedures. Under this subsection elections will be held without a preliminary
hearing, save if a substantial question necessitates a hearing. See 24 Fed. Reg. 9112-13
(Nov. 7, 1959) for NLRB Rules and Regs., Series 8, subpart D, §§ 102.73-.82. See note 190
infra and accompanying text.
189. See News and Background, 45 Lab. Rel. Rep. 185-86 (1959), where elections were
held within two weeks after the employers had filed petitions and charges.
190. See 24 Fed. Reg. 9112-13 (Nov. 7, 1959) for NLRB Rules and Regs., Series 8,
subpart D, §§ 102.73-.82.
191. See S.1555, 86th Cong., 1st Sess. § 705 (1959).
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any picketing or other publicity for the purpose of truthfully advising the
public ....
"192 Even here difficulties are encountered. This informational
publicity, including picketing, is limited to situations where an employer has
no union contract or no union workers. Further, the picketing may not have
"can effect" of inducing work refusals by "any individual employed by any
other person." While this language appears to legalize informational picketing
addressed to the employees of the picketed employer as well as to the public,
it is broad enough to outlaw such picketing whenever "any individual," excluding the employees of the picketed employer, refuses to cross a picket line.
appeal" and not the "intended
Moreover, recent cases indicate that the "literal
03
appeal" of a picket line will be controlling.'
D.

Section 8(b)(7) and tie Curtis Bros. Line of Cases

Section 7 of the Taft-Hartley Act gives employees the right to join as well
as the right to refrain from joining any union, and section 8(b)(1)(A) 9
makes it an unfair labor practice for any union "to restrain or coerce" employees
in the exercise of these rights. Prior to 1957, section 8(b) (1) (A) was interpreted so as to prevent violence and intimidation of employees'03 and threats
and coercion to force them to join unions. 1 0 Whether this section had any
application to minority picketing was never squarely passed on by the NLRB
or courts until the Curtis Bros.197 decision in 1957. Therein a union had lost
a Board representation election and had continued post-election picketing of
the employer. Finding the picketing violative of section 8(b)(1) (A) albeit
no other union had been certified, the NLRB reasoned that the union's attempt to inflict economic losses on the employer was "like damage to his
employees," saying that the pressure depriving them of the opportunity to
work and be paid is a form of coercion. The Board carefully noted, however,
192. 14 US. Code Cong. & Ad. News 2986-87 (1959). (Emphasis added.)
193. See McLeod v. Local 239, Intl Bhd. of Teamsters, 45 L.R.R.M. 2517 (E.DMN.Y.
Jan. 7, 1960); Phillips v. ILGW, 45 L.R.R.M. 2363 (N.D. Tenn. Dec. 18, 1959); Elliott
v. Typographical, Local 619, 45 L.R.R.M. 2400 (N.D. Okla. Dec. 9, 1959). In these cases
the respective courts reasoned that if "an object" of the picketing is recognition or
organization, it is unlawful albeit the picketing may also be for informational purposes.
But see Getreu v. Bartenders, Local 58, 45 L.R.R.M. 2495 (N.D. Ind. Jan. 19, 1950).
See also Greene v. International Typographical Union, 45 L.R.R.M. 2470 (D. Conn. Jan. 8,
1960), wherein the court ruled that it is no defense to a § 8(b)(7) charge that the
employer was guilty of an unfair labor practice under § 8(a) (5).
194. 61 Stat. 140 (1947), 29 U.S.C. § 158(b) (1) (A) (1953).
195. See, eg., Colonial Hardwood Flooring Co., 84 N.L.R.B. 563 (1949).
196. See, e.g., Progressive MAine Workers v. NLRB, 187 F.2d 293 (7th Cir. 1951)
(threats of force); United Elec. Workers, 84 N.L.R.B. 972 (1949) (threats of economic

reprisal). In National Maritime Union, 78 N.L.R.B. 971 (1948), the Board declared
that "the touchstone of a strike which is violative of Section 8(b)(1) (A) is normally
the means by which it is accomplished, so long as its objective is directly related to the
interests of the strikers, and not directed primarily at compelling other employees to forego
the rights which Section 7 protects .... " Id. at 986.
197. 119 N.L.R.B. 232 (1957).
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that the picketing was for recognition and not organization. Notwithstanding,
the Court of Appeals for the District of Columbia reversed, holding that
section 8(b)(1)(A) is inapplicable to peaceful picketing whether "organizational" or "recognitional" in nature. 198
Shortly thereafter, in the Alloy case, the NLRB ruled that recognitional
picketing by a minority union, which involved appeals to an employer's customers and putting the employer's name on a "we do not patronize" list, was
an unlawful restraint and coercion under section 8(b) (1) (A).'09 However,
the Court of Appeals for the Ninth Circuit reversed, reasoning the "conduct of [the] Union of listing and persuasion, excepting picketing, to be within
the general area of protection of the 1st amendment guarantying freedom
of speech." 20°
In NLRB v. United Rubber, Local 511, AFL-CIO, 01 decided in 1958,
the Court of Appeals for the Fourth Circuit affirmed the Board's application
of the Curtis doctrine so as to bat a minority union's picketing and consumer
boycott against an employer.
The passage of section 8(b) (7) has compounded the confusion in this
area. 20 2 Appended to the end of this section is the clause that "nothing in ...
(7) shall be construed to permit any act which would otherwise be an unfair
labor practice under this section.120 3 This would appear to leave the existing
situation intact, but the report of the conference committee stated that "section
8(b) (7) overrules the Curtis and Alloy cases to the extent that these decisions
are inconsistent with section 8(b) (7) ."204 It is interesting to note that the
committee failed to refer to either the NLRB or circuit court decisions in
these cases, though specification was present with respect to every other decision alluded to by the committee. However, the congressional hearings and
debates indicate that Congress did not intend section 8(b) (7) to be a mere
declaration of present law but rather an added prohibition to the already existing law. Thus, it can be cogently argued that if the Supreme Court affirms
the Board's Curtis decision, section 8(b) (1) (A) will afford an additional ban
on minority picketing. Moreover, an affirmation of the NLRB's decision may
well mean that certain conduct is lawful under section 8(b) (7) and unlawful
198.

Drivers, Local 639 v. NLRB, 43 L.R.R.M. 2156, 2157-58 (D.C. Cir. 1958).

199. International Ass'n of Machinists, Lodge 942, AFL-CIO, 119 N.L.R.B. 307 (1957).
200. International Ass'n of Machinists, Lodge 942, AFL-CIO v. NLRB, 263 F.2d 796,
799 (9th Cir. 1959), petition for cert. filed, 28 U.S.L. Week 3002 (U.S. April 24, 1959)
(No. 57).
201.

269 F.2d 694 (4th Cir. 1959).

202. Cases since the enactment of the new amendment have added to the confusion.
Compare Local 208, Intl Bhd. of Teamsters, 125 N.L.R.B. No. 20, 45 L.R.R.M. 1075
(Nov. 17, 1959), with NLRB v. International Bhd. of Teamsters, Local 182, 45 L.R.R.M.
2202 (2d Cir. Nov. 27, 1959). See also Local 222, ILGW, 126 N.L.R.B. No. 56, 45
L.R.R.M. 1335 (Feb. 4, 1960), wherein post election picketing by a defeated union was
prohibited.
203.
204.

14 U.S. Code Cong. & Ad. News 2987 (1959).
H.R. Rep. No. 1147, 86th Cong., 1st Sess. 41 (1959).
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under section 8(b) (1) (A). For example, section 8(b)(7) is addresed to
picketing, while under section (8) (b) (1) (A) the Board would place a ban on
a minority union's utilization of propaganda to achieve recognition. On the
other hand, if the Board's ruling is reversed it will probably be a ruling confined solely to section 8(b) (1) (A). In any event, the Court's decision is to be
awaited with considerable expectation. 05
CONCLUSION

The problems of the future in the field of labor law will undoubtedly
center on the connotations and denotations of the component phrases and
clauses in the Labor-Management Reporting and Disclosure Act of 1959, particularly the amendments to the Taft-Hartley Act. While no attempt has
been made in this article to assess the constitutionality of these amendments,
it will certainly be open to objection by unions that the restrictions placed on
picketing and boycotting are violative of the guarantees of the first amendment.06 Also argument will be made that the entire act places a great
stumbling block in the path of the American labor movement. Yet Congress
most assuredly has the right and the duty to legislate in the field of labor
relations whenever a substantial threat to labor stability exists. Of necessity,
this requires a balance between a number of variables. Be that as it may, the
disclosures of the McClellan Committee clearly justify the need for the present
Act. It is to be expected that the Board and the courts will administer the Act
with this in mind, and also with an awareness that a secure nation depends in
large measure on a smooth working relationship between labor and management.
205. For background material, see Daykin, Picketing, 10 Lab. L.. 591 (1959);
Isaacson, Organizational Picketing: What is the Law?-Ought the Law to be Changed?,
8 Buffalo L. Rev. 345 (1959); Comment, 34 Wash. L. Rev. 421 (1959).
205. The classic case in this area is Thornbill v. Alabama, 310 U.S. 83 (1940), wherein
the Supreme Court invalidated a state statute which imposed criminal penalties upon
persons who picket a place of business so as to interfere or injure such business and
seemingly equated picketing with free speech. Shortly thereafter, in AFL v. Swing,
312 U.S. 321 (1941), the Thornhill doctrine was employed so as to render unconstitutional
the common law policy of Illinois regarding peaceful picketing. Recent Supreme Court
decisions, however, have reversed the direction of these cases and, therefore, it would
seem that the varied provisions in the instant act, dealing with economic pressure, will
survive constitutional attack. See, e.g., International Bhd. of Teamsters, Local 695 v. Vogt,
354 U.S. 284 (1957); Building Serv., Local 262 v. Gazzam, 339 U.S. 532 (1950); Hughes
v. Superior Court, 339 US. 460 (1950); Giboney v. Empire Storage & Ice Co, 336
U.S. 490 (1949). In International Bhd. of Teamsters, Local 309 v. hanke, 339 U.S. 470
(1950), the Supreme Court upheld a state court injunction restraining peaceful picketing
of a business operated by an owner without employees, and stated that "while picketing
had an ingredient of communication it cannot dogmatically be equated with the constitutionally protected freedom of speech . . . . The effort in the cases has been to
strike a balance between the constitutional protection of the element of communication
in picketing and 'the power of the State to set the limits of permissible contest open
to industrial combatants?" Id. at 474.
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APPENDIX

Subject
Federal-State Jurisdiction

Kennedy-Ives Bill of 1958
(S. 3974)
The Board shall assert jurisdiction over all interstate commerce labor disputes.
Jurisdiction can be ceded to state agencies provided the applicable state statute and the interpretations thereof are consistent with the federal law.
Section 602 (a).

Economic Strikers

Eliminated the second sentence of § 9(c) (3) of the
Taft-Hartley Act which provided that "employees
on strike who are not entitled to reinstatement shall
not be eligible to vote." Section 605.

Secondary Boycotts

No provision.

Hot Cargo Agreements

No provision.

Picketing

Made it unlawful "to carry on picketing on or about
the premises of any employer for the purpose of or
as part of any conspiracy or in furtherance of any
plan or purpose for the personal profit or enrichment of any individual by taking or obtaining
any money or other thing of value from such employer against his will or without his consent."
Section 603 (a).
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APPENDX (Continued)
Kennedy Bill of 1959
(S. 1555)

Administration Bill of 1959

State agencies, other than state courts, can
exercise jurisdiction over cases the Board
declines to take, by rule or otherwise.
The state agencies must apply federal law
and they are bound by Board and federal
court interpretations. Orders are enforced
by filing petitions in the federal district
court. Section 701.

The Board can decline, by rule or otherwise, to assert jurisdiction over cases where,
in its opinion, there is an insubstantial effect on interstate commerce.
State courts and state agencies can as-sert
jurisdiction over cases declined by the
Board. Section 502(a).

Employees can vote pursuant to Board
regulations. Section 703.

Eliminated the second sentence of § 9(c) (3)
of the Taft-Hartley Act. Section 507.

No provision.

Prohibited:

(S. 748)

a. direct coercion of employers to cease, or
agree to cease, doing business with another;
b. inducement of individual employees;
c. activities against neutral employers who
do not fall within the Act's definition of
"employer." Section 503(a).

Outlawed only such agreements with motor
carriers subject to Part II of the Interstate
Commerce Act. Section 707(a).

No provision.

Outlawed recognitional
picketing where:

Outlawed recognitional
picketing where:

or organizational

a. the employer has recognized another
union without a § S(a) unfair labor practice, and a question of representation
may not appropriately be raised;
b. a valid election has been conducted
within the preceding nine months. Section 708(a).

or organizational

a. the employer has recognized in accordance with the Taft-Hartley Act a union
and a representation petition may not
appropriately be raised;
b. a valid election has been conducted
within the preceding twelve months;
c. the union cannot establish the existence
of sufficient interest on the part of the
employees in having it reprecent them.
Section 504(a).
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House Labor Committee Bill of 1959
(H.R. 8342)

Subject
Federal-State Jurisdiction

The Board shall assert jurisdiction over all labor
disputes arising under the Taft-Hartley Act. Section 701(a).
The Board shall be increased from five to seven
members.
Seven year

terms

for members

of

the Board.

Section 701(c).
Economic Strikers

Eliminated the second sentence of § 9(c)(3) of the
Taft-Hartley Act. Section 703.

Secondary Boycotts

No extension of the secondary boycott ban. See
702 (c).

Hot Cargo Agreements

Outlawed such agreements with common carriers
subject to Part II of the Interstate Commerce Act.
Section 705(a).

Picketing

Outlawed recognitional or organizational picketing
where:
a. the employer has recognized another union without a § 8(a) unfair labor practice, and a question
of representation may not appropriately be
raised;
b. a valid election has been conducted within the
preceding nine months. Section 705(a).
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APPENDIX (Contiued)
House Landrum-Griffin Bill of 1959

(HR_ 8400)

Labor-Management Reporting and
Disclosure Act of 1959

The Board may, by rule of decision or published rules, decline to assert jurisdiction
over any labor dispute involving any class
or category of employers, where, in the
Board's opinion, the effect on interstate
commerce is insubstantial.
State courts and state agencies may assert
jurisdiction over disputes the Board dedines to take. Section 701.

The Board may decline jurisdiction, by rule
of decision or by published rules, over any
labor dispute involving any class or category
of employers where the effect on interstate
commerce is not substantial.
The Board must exercise jurisdiction in accordance with the standards prevailing upon
August 1, 1959.
State courts and state agencies may assert
jurisdiction over labor disputes the Board
declines to take. Section 701(a).

"That in any lawful strike in which recognition was not an issue when the strike began, no direction of election pursuant to a
petition filed after the commencement of the
strike by any person other than the . . .
representative shall issue prior to the termination of such strike as determined by the
Board or the expiration of a six-month
period from the commencement of such
strike (or a twelve-month period if the
petition is filed by an employer) . . .
Section 703.

Employees not entitled to reinstatement
shall be eligible to vote under Board regulations in any election conducted within
twelve months after the commencement of
an economic strike. Section 702.

Prohibited:

Prohibits:

a. direct coercion against employers;
b. inducement of employees individually;
c. activities against neutral employers who
do not fall within the Act's definition of
"employer." Section 705(a).

a. direct coercion against employers;
b. inducement of employees individually;
c. activities against neutral employers who
do not fall within the Act's definition
of "employer." Section 704(a).

Section

Outlaws all such agreements, rave in the
construction and apparel industries. Section
704(b).

Outlawed
705(b).

all

such

agreements.

Hot cargo agreements made an unlawful
labor objective. Section 704(a).
Outlawed recognitional
picketing where:

or organizational

a. the employer has lawfully recognized
another union and a question concerning
representation may not appropriately be
raised;
b. a valid election has been conducted within the preceding twelve months;
c. the union cannot show a sufficient interest on the part of the employees;
d. picketing has been engaged in for a
reasonable period of time not exceeding
thirty days and no petition has been
filed. Section 705(c).

Outlaws recognitional or organizational picketing where:
a. the employer has lawfully recognized
another union and a question concerning
representation may not appropriately be
raised;
b. a valid election has been conducted within the preceding twelve months;
c. picketing has been conducted for a reasonable time not exceeding thirty days
without a petition being filed. Section
704(c).

